
BEFORETHE ILLiNOIS POLLUTION ~

MORTONF. DOROTHY, ) JUL 182005
STATE OF ILLINOIS

Complainant, ) Pollution Control Board
)

v. ) PCBNo. 05-49
)

FLEX-N-GATECORPORATION, )
anIllinois corporation, )

)
Respondent. )

NOTICE OFFILING

TO: Ms. DorothyM. Gunn CarolWebb,Esq.
Clerk oftheBoard HearingOfficer
Illinois Pollution ControlBoard Illinois Pollution ControlBoard
100 WestRandolphStreet 1021 NorthGrandAvenueEast
Suite 11-500 PostOfficeBox 19274
Chicago,Illinois 60601 Springfield, Illinois 62794-9274
(VIA FIRSTCLASS MAIL) (VIA ELECTRONIC MAIL)

PLEASE TAKE NOTICE that I havetodayfiled with theOfficeof theClerkof
theIllinois Pollution ControlBoardan original andninecopieseachofthefollowing
documents:

1. Flex-N-Gate Corporation’s MOTION TO STRIKE AFFIDAVITS
FILED AND UNSUPPORTED STATEMENTS MADE IN SUPPORT
OF COMPLAINANT’S SUMMARY JUDGMENT FILINGS AND
MOTION FOR ADMONISHMENT OF COMPLAINANT;

2. Flex-N-Gate Corporation’s MOTION FOR LEAVE TO FILE
REPLY IN SUPPORT OF MOTIONS FOR SUMMARY
JUDGMENT; and,

THIS FILING SUBMITTED ON RECYCLED PAPER



3. Flex-N-GateCorporation’sRESPONSETO COMPLAINANT’S
MOTION FORPARTIAL SUMMARY JUDGMENT AS TO
COUNTI,

copiesofwhich areherewithserveduponyou.

Respectfullysubmitted,

FLEX-N-GATECORPORATION,

Respondent,

Dated: July 8, 2005 By:Js/ Thomas.-G.S fl~ ~- Th
0 __

ThomasG. Safley
HODGEDWYER ZEMAN
3150RolandAvenue
PostOffice Box 5776
Springfield, Illinois 62705-5776
(217)523-4900



CERTIFICATE OF SERVICE

I, ThomasG. Safley,theundersigned,certify that I haveservedtheattached

MOTIONTO STRIKEAFFIDAVITS FILED AND UNSUPPORTEDSTATEMENTS

MADE IN SUPPORTOFCOMPLAINANT’S SUMMARY JUDGMENT FILINGS

AND MOTION FOR ADMONISHMENT OF COMPLAINANT; MOTION FOR

LEAVE TO FILE REPLY IN SUPPORTOFMOTIONS FOR SUMMARY

JUDGMENT; andRESPONSETO COMPLAINANT’S MOTION FOR PARTIAL

SUMMARY JUDGMENTAS TO COUNTI, upon:

Carol Webb,Esq.
HearingOfficer
Illinois Pollution ControlBoard
1021 North GrandAvenueEast
PostOffice Box 19274
Springfield, Illinois 62794-9274

via electronicmail on July 8, 2005;andupon:

Ms. DorothyM. Gunn
Clerk ofthe Board
Illinois PollutionControlBoard
100 WestRandolphStreet
Suite 11-500
Chicago,Illinois 60601

Mr. Morton F. Dorothy
104 WestUniversity,SW Suite
Urbana,Illinois 61801

by depositingsaid documentsin theUnitedStatesMail in Springfield, Illinois, postage

prepaid,on July 8, 2005

GWST:OO3IFil/NOF’ and COS -Motion to Strike



RECEIVED
CLERKS OFFICE

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
JUL 18 2005

MORTON F. DOROTHY, STATE OF ILLINOIS
Pollution Control Board

Complainant, )
)

v. ) PCB05-49
)

FLEX-N-GATE CORPORATION, )
anIllinois corporation, )

)
Respondent. )

MOTION TO STRIKE AFFIDAVITS FILED AND
UNSUPPORTEDSTATEMENTSMADE IN SUPPORTOF

COMPLAINANT’S SUMMARY JUDGMENTFILINGS AND
MOTION FORADMONISHMENT OF COMPLAINANT

NOW COMESRespondent,FLEX-N-GATE CORPORATION(“Flex-N-Gate”),

by andthroughits attorneys,HODGEDWYERZEMAN, and for its Motion to Strike

Affidavits Filed andUnsupportedStatementsMade in SupportofComplainant’s

SummaryJudgmentFilings andMotion for AdmonishmentofComplainant(“Motion to

Strike andAdmonish”), statesasfollows:

I. MOTION’TO STRIKE AFFIDAVITS FILED IN SUPPORTOF
COMPLAINANT’S SUMMARY JUDGMENTFILINGS

A. Bpck~round

1. On May 27, 2005,Flex-N-Gatefiled its Motion for SummaryJudgmentas

to All CountsofComplainant’sComplaintand its Motion for PartialSummaryJudgment

asto CountsII throughVI ofComplainant’sComplaint(collectively“Motions for

SummaryJudgment”).

2. OnJune20, 2005,Complainantmailedhis Motion for PartialSummary

Judgmentasto CountI (“Complainant’sMotion for PartialSummaryJudgment?’)to

counselfor Flex-N-Gate.S~Complainant’sCertificateofService,datedJune20,2005.



3. Complainantattemptsto supporthis Motion for PartialSummary

Judgmentwith an “Affidavit” datedJune20, 2005. $~Complainant’sMotion for Partial

SummaryJudgmentat2-3.

4. OnJune24, 2005,Complainantfiled his Responsesto Flex-N-Gate’s

Motions for SummaryJudgment.

5. Complainantalsoattemptsto supportthoseResponseswith an “Affidavit”

datedJune24, 2005. S~cAffidavit in Supportof Responsesto Motions for Summary

Judgment.

6. As set forthbelow, these“Affidavits” aredeficient,andtheIllinois

Pollution ControlBoard(“Board”) shouldstrikethem.

B. LegalStandardfor Affidavits Filed with Boardin Supportof or
Opposition to a Summary Judtunent Motion.

7. Illinois SupremeCourt Rule 191(a) providesin relevantpartthat:

Affidavits in supportof and in oppositionto amotionfor summary
judgmentundersection2-1005oftheCodeofCivil Procedure[735 ILCS
5/2-1005], . . . shallbe madeon thepersonalknowledgeofthe affiants;
shall set forth with particularitythe factsuponwhichtheclaim,
counterclaim,or defenseis based;shallhaveattachedtheretoswornor
certifiedcopiesofall papersuponwhichtheaffiant relies;shall not consist
of conclusionsbutoffacts admissiblein evidence;andshall affirmatively
showthat theaffiant, if swornas a witness,cantestilS’ competently
thereto.

Ill. S. Ct. R. 191(a). (Emphasisadded.)

8. TheBoardconsidersaffidavits filed with it in supportofor in opposition

to motionsfor summaryjudgment“only to theextentthat theaffidavits meett~ç

requirementsof Illinois SupremeCourtRule 191(a).” Johnsonv. ADM-Demeter,

HoopestonDiv., PCBNo. 98-31, 1999 Ill. ENV LEXIS 6, at *2 (IlLPol.Control.Bd.
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Jan.7, 1999). (Emphasisadded.)Seeid. at *11, n.3 (“The Boardwill disregardthese

statements[in an affidavit], however,becausetheydo not meettherequirementsof

Illinois SupremeCourt Rule 19 1(a). Specifically,thesestatementsareconclusoryand

ADM hasnot provideda factualbasisfor thesestatements.”)Accord,~cQpkLP’anelo

Enterprises,Inc., PCBNo. 97-66,1998 Ill. ENV LEXIS 574, at*28 (I11.Pol.Control.Bd.

Nov. 19, 1998)(refbsingto consideranaffidavit filed in supportofa motion for

summaryjudgmentthatdid not comply with Rule 191(a)).

9. Further, theBoardhasheldthat “[u]nder Illinois SupremeCourt Rule

191(a),opinionsandconclusionsmaynot be includedin anaffidavit submittedin support

ofa motion for summaryjudgment”filed with theBoard. Trepanier,eta!. v. Speedway

WreckingCo.. et al., PCBNo. 97-50, 1998 III. ENV LEXIS 529,at **l6.47

(I1l.Pol.Control.Bd.Oct. 15, 1998).

10. Thus, in Trepanier,theBoard struckportionsof an affidavit filed in

responseto a motion for summaryjudgmentbecausetheaffidavit contained“opinions

andconclusions”andbecausetheaffiant had“not beenshownto be qualifiedto offer a

medicalopinion,” andalsostruckaportionofanotheraffidavit filed in supportofthat

responsebecauseit “doesnot ‘set forth with particularitythe factsuponwhich claim.

is based.” Id.

11. Likewise,theBoardhasstrickenportionsofan affidavit filed in supportof

amotion for summaryjudgmentwhichwere“not informationwhich waswithin [the

affiant’s]personalknowledge,”otherportionsof theaffidavit that were“basedon

hearsay,”andotherportionsoftheaffidavit whichtheBoardfoundto be “self-serving
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andconclusory.” Heiserv. Office oftheStateFire Marshal,PCB94-377,1995 Ill. ENV

LEXIS 895, at**59 (Ill.Pol.Control.Bd. Sept.21, 1995). Seealso2222ElstonLLC v.

PurexIndus., Inc.. et a!., PCBNo. 03-55,2003 Ill. ENV LEXIS 359,at **17_19

(Ill.Pol.Control.Bd.June19, 2003)(striking an affidavit that was“conclusory”);EPA v.

Rhodes,PCBNo. 71-53,1972 Ill. ENV LEXIS 169, at *1 (Ill.Po!.Control.Bd. Jan. 24,

1972) (holdingthat theBoard“[can] not grantrelief. . . on thebasisof a mere

conclusion”in an affidavit.”)

C. Complainant’s “Affidavit” Filed in Support of Complainant’s Motion
for Partial Summary Judgmentdoesnot Meet the Requirementsof
SupremeCourt Rule 191(a).

12. Complainant’s“affidavit” filed in supportofhis Motion for Partial

SummaryJudgmentstatesasfollows:

ComplainantMorton F. Dorothymakesthefollowing affidavit in support
ofhis motion for partial summaryjudgmentasto CountI:

1. Respondent,Flex-N-GateCorporation,is conducting
hazardouswastetreatmentandstorageoperationsatthe
GuardianWestfacility.

2. Respondenthasadmitted,pursuantto complainant’s
Requestto Admit, that it is treatinghazardouswasteon-site
andthat it doesnot havea RCRA permit or interim status.

3. Thereis no genuineissueofmaterial fact asto CountI.

Complainant’sMotion for PartialSummaryJudgmentat2-3.

13. Paragraphoneofthis “affidavit” doesnot complywith Illinois Supreme

CourtRule 19 1(a).

14. First, whetherornot Flex-N-Gate“is conductinghazardouswaste

treatmentandstorageoperations”atthefacility is not a fact, it is a legal conclusion,
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whichis inappropriatefor an affidavit. ~ Majca v. Beekil et al., 701 N.E.2d 1084,

1091-1092(Ill. 1998)(upholdingthestriking ofan affidavit “becausethe affidavit

containedlegal conclusionsunsupportedby facts.”)

15. Second,evenif this werean issueof fact,paragraphoneofthe“affidavit”

is conclusory. That is, paragraphoneconcludes,without referenceto anyevidence,that

Flex-N-Gate“is conductinghazardouswastetreatmentandstorageoperations”at the

facility. Basedon this conclusion,ComplainantmovestheBoardto “fmd that respondent

Flex-N-GateCorporationis operatinga hazardouswastetreatmentand storagefacility

without aRCRApermit or interim status.” Complainant’sMotion for PartialSummary

Judgmentat 2.

16. However,thisparagraphdoesnot “set forth with particularitythefacts

uponwhich theclaim. . . is based,”asRule 191(a)requires. Thus, this paragraph

violatestherequirementof Rule 19 1(a) that an affidavit “shall not consistof conclusions

but of factsadmissiblein evidence.” SupremeCourtRule 191(a).

17. RegardingComplainant’sconclusionthat Flex-N-Gate“is conducting

hazardouswastetreatment. . . operations,”Complainantdoesstatein paragraphtwo of

this “affidavit” that Flex-N-Gate“has admitted,pursuantto complainant’sRequestto

Admit, that it is treatinghazardouswasteon-siteandthat it doesnothavea RCRApermit

or interimstatus.” Technically,this paragraphofthe“affidavit” alsodoesnot comply

with SupremeCourt Rule 191(a)becauseit doesnot “haveattachedtheretoswornor

certifiedcopiesof all papersuponwhichthe affiant relies,” that is, Flex-N-Gate’s

responseto “complainant’sRequestto Admit.” Ill. S. Ct. R. 191(a). Regardless,Flex-N-
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Gatedoesnot denymaking theadmissionstatedin paragraphthreeofComplainant’s

Motion for PartialSummaryJudgment.However,Flex-N-Gatenotesthat this admission

is irrelevant. Justbecausea generatorofhazardouswastetreatsthathazardouswaste

doesnot meanthat thegeneratorbecomesa “treatmentstorageordisposalfacility” that is

requiredto haveaRCRApermit. RCRA allowsgeneratorsofhazardouswasteto treat

that hazardouswastewithoutobtainingaRCRA permit. For example,35 Ill. Admin.

Code § 703.123providesin relevantpart that:

The following personsareamongthosethat arenot requiredto obtaina
RCRApermit:

* * *

c) Personsthat ownoroperatefacilities solelyfor the
treatment,storage,or disposalofhazardouswasteexcluded
from regulationsunderthis Partby 35 III. Adm. Code
721.104or721.105(small generatorexemption);

d) An owneror operatorof atotally enclosedtreatment
facility, asdefmedin 35 IlL Adm. Code720.110;

e) An owneror operatorofan elementaryneutralizationunit
orwastewatertreatmentunit, asdefmedin 35 Ill. Adm.
Code720.110.

§ 703.123. (Emphasisadded.)35 III. Admin. Code

This includesgeneratorsaccumulatingwastepursuantto 35 Ill. Admin. Code §

722.134(a)prior to shippingthewasteoff-sitefor treatment,storage,or disposal.$cc,

c~gL,PERMITTING OFTREATMENT ACTIVITIES IN A GENERATOR’S

ACCUMULATION TANKS OR CONTAINERS,USEPAFaxback12694,PPC

9453.1986(04),July 25, 1986,attachedheretoasExhibit A (“Nothing in Section262.34

6



[i.e., 722.134]precludesa generatorfrom treatingwastewhenit is in an accumulation

tankor containercoveredby that provision.”)

18. Thus, the fact that a generator ofhazardouswaste“treats” that hazardous

wastedoesnot meanthat the generatoris ruiming a “treatment.. . operation[]”as

Complainantallegesin paragraphtwo of his Motion for Partial SummaryJudgment.

Likewise, it doesnotmeanthat thegenerator’sfacility is a “treatmentfacility,” as

ComplainantpraystheBoardto find at pagetwo ofhis Motion for PartialSummary

Judgment.Thus,theadmissionthat Complainantreferencesin paragraphtwo ofhis

affidavit in supportofhis Motion for PartialSummaryJudgmentdoesnot providethe

“facts admissiblein evidence”that would be necessaryto establishtheconclusionthat

Complainantreaches.

19. RegardingComplainant’sconclusionthat Flex-N-Gate“is conducting

hazardouswaste.. . storageoperations,”Complainantdoesnot evenattemptto provide

any factsto establishsuchconclusion.

20. Third, the“affidavit” doesnot indicatethat paragraphonethereofis

“madeon thepersonalknowledgeof theaffiant,” anddoesnot “affirmatively showthat

the affiant, if swornasa witness,cantestif~’competentlythereto.” Mr. Dorothy

previouslyhasstatedthathe workedatthe facility at issue,but Flex-N-Gatesubmitsthat

this fact is not sufficient to establishthat Mr. Dorothyhaspersonalknowledgeandcan

testifyto facts sufficient to establishtheconclusionshe makes,especiallyin light ofthe

factthat Complainanthasnot evensetforth suchfacts.
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21. Paragraphthreeofthis “affidavit” alsodoesnot complywith Supreme

Court Rule 191(a), becauseit doesnot stateafact, it statesa legalconclusion,that is, the

conclusionthat“[t]here isno genuineissueof materialfact asto Count I.”

22. Forthe reasonsstatedabove,theBoard shouldstrike paragraphsone and

threeofComplainant’s“affidavit” filed in supportofhis Motion for Partial Summary

Judgment.

D. Complainant’s “Affidavit” Filed in Support of Complainant’s Motion
for Partial Summary Judvnent doesnot Meet theRequirementsof
SupremeCourt Rule 191(a).

23. Likewise, Complainant’s“Affidavit” filed in supportofComplainant’s

Responsesto Flex-N-Gate’sMotions for Summary Judgment doesnot comply with Rule

191(a).

24. Thespecificdeficienciesin this “Affidavit” areset forth below. As for the

assertionsin theAffidavit that arenot addressed,Flex-N-Gatedoesnotby this Motion

intendto indicatethat it agreeswith suchassertions,but simplydoesnot feelthat it is

necessaryto moveto strike suchassertions.

a. The first sentenceof paragraphoneof that affidavit references“all
informationavailableto thecomplainant,”butdoesnot state“with
particularity” what that informationis, doesnot indicateor
establishthat Complainanthas“personalknowledge”ofthat
informationor whetherit is hearsay,anddoesnot “affirmatively
showthat [Complainant], if swornasawitness,cantesti&
competentlythereto.”

b. The secondsentenceofparagraph one ofthat affidavit, alleging a
“continuing, intentionalviolation of Boardrules”constitutes
“conclusions”not ‘~thctsadmissiblein evidence.”

c. The first sentenceof paragraphtwo of that affidavit, which
characterizesComplainant’sComplaint,how theallegedviolations
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“couldbeeasily fixed,” andtheallegedeffectsof such“fix,” is
conclusoryandself-serving.

d. Thesecondsentenceof paragraphtwo doesnot set forth “with
particularity” theallegedfactsreferenced(e.g.,theidentityofthe
alleged“safetyequipment”),andifirther doesnot establishthat
Complainanthas“personalknowledge”of theassertionsmadeor
that Complainant“can testi& competentlythereto.”

e. Thesecondsentenceofparagraphthreeofthat affidavit regarding
“neededequipment”and “thecost ofcompliance”is conclusory,
failing to set forth “with particularity” the factsuponwhich
Complainantreliesto reachtheseconclusions,andfurtherdoesnot
establishthat Complainanthas“personalknowledge”ofthe
assertionsmadeor that Complainant“cantestify competently
thereto.”

f. The third sentenceof paragraphthreeregardingtheallegedreason
that Flex-N-Gatefiled its Motions for SunnaryJudgmentis
conclusoryandself-serving,improperlycharacterizesFJex-N-
Gate’sMotions for SummaryJudgmentas“hooliganmotions” (~ç
Motion for AdmonishmentofComplainantsetoutbelow),and
improperlyassertsthat “respondentis seekingto delaythis action”
withoutestablishingthatComplainanthas“personalknowledge”
ofthe reasonwhy Flex-N-Gate filed its Motions for Summary
Judgmentorthat Complainant“cantesti& competently”regarding
thosereasons.

g. Paragraphfourof that affidavit is conclusory,failing to set forth
“with particularitythe facts” that allegedlysupportComplainant’s
assertionthat “[t]he contingencyplanwasdeficientab initio, in
wayscompletelyindependentofthe incidentallegedin the
complaint.” This is madeparticularlyclearby the factthat
Complainantdoesnotevenidentify thealleged“ways completely
independentofthe incidentallegedin thecomplaint”that the
contingencyplanallegedly“was deficient.”

h. Theallegationofthethird sentenceofparagraphfive ofthat
affidavit that“the sludgeandcontaminateddebris. . . cannotbe..
pumpedto thewastewatertreatmentunit” is conclusory,failing to

set forth the factsonwhichComplainantreliesto makesuch
assertion.
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The statementin thefourth sentenceofparagraphfive of that
affidavit that“[t]he sludgeandcontaminateddebrisis hazardous
waste”statesa legal conclusion,not a “fact[] admissiblein
evidence.”

j. Thestatementin paragrapheight ofthat affidavit that “sulfide.
wasthesourceoftherelease”is conclusory,failing to identif~’any
particularfactsuponwhich Complainantreliesto concludethat
“sulfide. . . wasthesourceofthe release”(suchassampling
results),andfurtherfails to establishthat Complainantcan“testify
competently”to this conclusion.

k. The further statementin paragraph eight of that affidavit that
something“may have”happened:

(i) constitutesan“opinion andconclusion”which theBoard
hasheld“may not be includedin anaffidavit submittedin
supportofa motion for summaryjudgment” filed with the
Board(Trepanier,PCBNo. 97-50,1998 Ill. ENY LEXIS
529, at **l6_l7); and,

(ii) furtherfails to establishthat Complainanthas“personal
knowledge”or can“testi& competently”that this “may
have”happened.

The first sentenceof paragraphnineof thataffidavit is conclusory
anddoesnot establishthatComplainanthasany “personal
knowledge”or“cantestif~’competently”to the reasonwhy
“Respondentpresentsan accountoftheacidspill.”

m. Thestatementin thesecondsentenceof paragraphnineofthat
affidavit that“[t]his [account]is not consistentwith what
complainantobservedasa witnessto the immediateaftermathof
thespill” is conclusory,failing to “set forth with particularitythe
facts” on which Complainantrelies, that is, what factsallegedly
makethe“account” inconsistentwith Complainant’sobservations.

n. Thestatementin thesecondsentenceofparagraphnineofthat
affidavit that“[t]his [account]. . . is not consistentwith the
evidenceproducedin discovery”constitutesan“opinion and
conclusion,”doesnot “set forth with particularitythefacts” on
which Complainantrelies(that is, theparticulardiscovery
responsesComplainantreferences),anddoesnot “haveattached.
swornor certifiedcopiesof all papersuponwhich theaffiant
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relies” (thatis, theparticulardiscoveryresponsesComplainant
references).

o. Paragraphtenofthataffidavit is deficientin that it referencesa
“technicalargument”produced“in thecourseofdiscovery”but
doesnot “haveattached. . swornorcertifiedcopiesofall papers
uponwhichtheaffiant relies,” that is, thediscoveryresponseat
issue.

p. Thestatementin the first sentenceofparagraphelevenofthat
affidavit is conclusoryin that it doesnot identify on theparticular
facts, suchassamplingresults,on which Complainantreliesto
supporthis allegationthat he “directly observedtheproductionof
hydrogensulfidegas.” In othercases,theBoardhasheldthat
observationaloneis insufficientto establishthat a material
constitutesa particularsubstance.~ Peoplev. Community
Landfill Co.. Inc., PCBNo. 97-193,2002Ill. EN”! LEXIS 583, at
*32 (Ill.Pol.Control.Bd.Oct. 3, 2002)(“A reviewofthedeposition
testimonyandaffidavits of Ms. Kovasznayestablish[es]that she
basedher conclusionson merelyobservingmaterialsshethought
might containasbestos.No testingwasdoneon thematerialsand
thematerialswerenot markedas asbestos.TheBoardfmds that
this is not sufficientto supporta finding ofviolationon this
count.”)

q. Thesecondsentenceofparagraphelevenis deficientin that it
references“accounts”of “other witnesses”that “havebeen
producedin discovery,”but:

(i) it doesnotevenidentifS’ whothese“witnesses”are;and,

(ii) it doesnot “have attached. .. swornor certifiedcopiesof
all papersuponwhich the affiant relies,” that is, theseother
“accounts.. . producedin discovery.”

r. The secondsentenceofparagraph elevenfurther is conclusoryand
constitutesanimpermissible“opinion” in an affidavit, in that it
characterizestheseundisclosed,un-attributed“accounts”as
“consistentwith hydrogensulfideproduction.”

s. The third sentenceofparagraphelevenis deficientin that:
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(i) it referenceshearsay(statementsallegedlymadeby
“~s]omeofthesewitnesses.. . to complainant”)andseeks
to supportComplainant’sconclusionsby thishearsay;

(ii) it doesnot evenidentify who these“witnesses” are; and,

(iii) it offersa“opinion andconclusion”regardingthese
unidentifiedwitnesses’allegedagreement“with
complainant’sassessmentat the time.”

t. The first sentenceof paragraphtwelveof that affidavit is deficient
in that it allegesthat “Respondenthasrefusedto nameany
witnessesorotherevidencethat it intendsto produceathearingto
showthat thehydrogensulfideemissiondid not occur,”butdoes
not “haveattached.. . swornor certified copiesof all papers upon
which theaffiant relies,” that is, any discoveryrequestsfrom
Complainantto Flex-N-Gateseekingsuchinformationor Flex-N-
Gate’sresponsesto suchdiscoveryrequests“refusing” to provide
suchinformation. Seefurtherdiscussionof this issuein Flex-N-
Gate’sMotion for Admonishment.below.

u. Thesecondsentenceofparagraphtwelveis deficientin that it
allegesthatFlex-N-GateemployeeDennyCorbett“has made
numerousfalsestatementsin connectionwith this incident,” but:

(i) this constitutesamere“opinion andconclusion”of
Complainantthat is improperin an affidavit;

(ii) Complainantdoesnot identifytheparticular“facts
admissiblein evidence”uponwhich Complainantreliesto
reachthis conclusion,that is, whatMr. Corbettallegedly
said,whenhesaid it, andwhatfactsoccurredthathis
statementsallegedlymisrepresent;

(iii) Complainantdoesnot “attach[] . . . swornor certified
copiesof all papersuponwhich [he] relies,” that is, the
documentsin whichMr. Corbettallegedlymade“false
statements”(~ç~Complainant’sMotion to Compel
ProductionofDocuments,¶9, allegingthat Mr. Corbett
madethesefalsestatementsin writtencommunications
with theOccupationalHealthandSafetyAdministration
(“OSHA”)); and,
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(iv) Complainantconcludes,andaskstheBoardto conclude,
that Mr. Corbett’s“testimonywould thereforenot be
believable,”again,withoutprovidingany factualbasison
which to makesuchan assessment,andat thesummary
judgmentstage,where questionsofcredibility arenot at
issue. AyhHoldings. Inc. v. Avreco, Inc., etal., 826
N.E.2d1111,at 1124(1stDist. 2005). (“The trial court
cannotmakecredibility determinationsorweigh the
evidenceatthesummaryjudgmentstage.”) (Citations
omitted.)

Seefurtherdiscussionof this issuein Flex-N-Gate’sMotion for
Admonishment,below.

v. Paragraphs13, 14, 15, 16, and 17 ofthat affidavit aredeficientin
that theystate“opinionsandconclusions,”not “fact[s] admissible
in evidence.”

w. The first sentenceofparagraph18 ofthat affidavit is deficientin
that it doesnot indicateor establishthat Complainanthas“personal
knowledge”ofthe matteralleged(that is, that “[alt thetime RCRA
ruleswereadopted,most plating such as that doneat Guardian
Westwasdone in cyanidesolution”), anddoesnot “affirmatively
showthat [Complainant],if swornasa witness,cantestify
competentlythereto.”

x. Thesecondandthird sentencesofparagraph18 are deficientin
that theyconstitute“opinionsandconclusions,”anddo not stateor
establishthat Complainanthas“personalknowledge”regarding
“cyanideplating” anddo not “affirmatively showthat
[Complainant],if swornasa witness,cantestify competently
thereto.”

y. The fourth sentenceofparagraph18 is deficientin that it doesnot
stateor establishthat Complainanthasany “personalknowledge”
asto why theUnitedStatesEnvironmentalProtectionAgency
(“USEPA”) “created... [the] category‘special waste”or that
Complainant“if swornasawitness,cantestify competently”asto
why USEPA“created. .. [that] category.”

z. Likewise, the last sentenceofparagraph 18 is deficient in that it
doesnot stateor establishthat Complainanthasany “personal
knowledge”asto what USEPA“intended”the“contingency
planningrequirements... to address,”or that Complainant“if
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sworn asa witness,cantestify competently”asto what USEPA
“intended” those“requirements.. . to address.”

aa. Paragraph19 ofthe affidavit is deficientin that it doesnotstateor
establishthat Complainanthas“personalknowledge”asto how
“[t]he GuardianWestfacility was . . . designed,”or the“reasons”
that anyparticulardesignwaschosenfor thefacility, nor does
paragraph19 “affirmatively showthat [Complainant],if swornasa
witness,cantestify competently”regardinghowthe facility was
designedorwhyanycertaindesignwas chosen.

bb. The first andlastsentencesofparagraph20 of theaffidavit are
deficientin that theystatelegal conclusions,not “facts admissible
in evidence.”

cc. The secondsentenceofparagraph20 oftheaffidavit is deficientin
that it doesnot stateorotherwiseestablishthat Complainanthas
“personalknowledge”of; or “if swornasawitness,cantestify
competently”regarding,“sulfide-bearingwaste.”

dd. Thefirst sentenceofparagraph21 oftheaffidavit is deficientin
that:

(i) it constitutesan“opinion andconclusion”regardingFlex-
N-Gate’salleged“attitude” regarding“hydrogencyanide”
and“hydrogensulfide”; and,

(ii) it doesnot state or establishthat Complainant has “personal
knowledge”of, or “if swornasa witness,cantestify
competently”regarding,Flex-N-Gate’salleged
“attitude[s]” regardingthis or anyotherissue.

ee. The remainderof paragraph21 of theaffidavit is deficientasit
doesnot indicateor establishthat Complainanthas“personal
knowledge”asto themedicalopinionsstated,nor doesit
“affirmatively showthat [Complainant],if swornasawitness,can
testify competently”regardingthesemedicalopinions.

if. The first andsecondsentencesof paragraph22 of theaffidavit are
deficientin that theydo not indicateor establishthat Complainant
has“personalknowledge”orcould “testify competently”that
“GuardianWesthasintroducedsulfide into theplating process”
(first sentenceofparagraph22) or, evenif this hadoccurred,why
it “is done” (secondsentenceofparagraph22).
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gg. The third sentenceofparagraph22 of theaffidavit is deficientin
that it constitutesan“opinionand conclusion”aboutwhat, to
Complainant,“appears”to be happening,andit doesnot indicate
orestablishthat Complainanthas“personalknowledge”ofthe
issuesstatedor is qualifiedto “testify competentlythereto.”

ft. Paragraph23 oftheaffidavit is deficientin that:

(i) it is madeup only of Complainant’s“opinionsand
conclusions”regardingwhathappenedat the facility, not
“facts admissiblein evidence”that establishwhathappened
(asnotedabove,theBoardhasheldthat observationis
insufficientto establishthat a materialconstitutesa
particularsubstance-- ~ CommunityLandfill Co., Inc.,
2002 Ill. ENV LEXIS 583, at *32); and,

(ii) it doesnot stateorestablishthat Complainantis qualifiedto
“testify competently”to thestatementsofchemistry
includedtherein;and,

(iii) thecharacterizationin thethird sentenceofparagraph23 of
materialas“hazardouswaste”statesa legalconclusion,not
a “fact[] admissiblein evidence.”

ii. The first sentenceof paragraph24 of theAffidavit is deficientin
that:

(i) it assumes“[t]he evolutionof hydrogensulfide from the
wasteontheplating room floor,” which, asdiscussed
above,constitutesa mere“opinion andconclusion”(see
discussionofparagraph23 above);and,

(ii) it doesnot stateorestablishthatComplainanthas“personal
knowledge”regardingthedraftingof the facility’s
contingencyplanor what wasorwasnot “contemplated
whenthencontingencyplanwasdrafted,”or that
Complainantcould “testify competentlythereto.”

jj. Thesecondsentenceofparagraph24 oftheAffidavit is deficient
in that it constitutesan “opinion andconclusion”regardingwhat
Complainantcharacterizesasa“change[]” in “the response
necessaryin anemergency,”not a“fact[] admissiblein evidence.”
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kk. Paragraph25 is deficientin that:

(i) it constitutesonly Complainant’s“opinionsand
conclusions”regardingwhatmight happenin thefuture;
and,

(ii) it doesnot stateor establishthatComplainanthasany
“personalknowledge”or thebackgroundto “testify
competently”regardingtheallegedpossibilityofan
“indict[ment}” of GuardianWestpersonnel.

Seealsothefurtherdiscussionof this issuein GuardianWest’sMotion for

Admonishmentbelow.

25. Forthesereasons,theBoardshouldstriketheportionsof Complainant’s

“Affidavit” in supportof Complainant’sResponsesto Flex-N-Gate’sMotions for

SummaryJudgmentidentified above.

III. MOTION TO STRIKE UNSUPPORTED ASSERTIONS OF FACT MADE
IN COMPLAINANT’S SUMMARY JUDGMENT FILINGS

26. “Factsasserted[in motionsfiled with theBoard] that arenot ofrecordin

theproceedingmustbe supportedby oath,affidavit, or certificationin accordancewith

Section1-109of theCodeof Civil Procedure.”35 Ill. Admin. Code§ 101.504.

27. As just discussed,the Boardshould strike numerousportionsof

Complainants’“affidavits” filed in supportof its Responsesto Flex-N-Gate’sMotions for

SummaryJudgment.

28. OncetheBoardstrikesthoseportionsof Complainants’“affidavits,” the

portionsof Complainants’Responsesthat rely on thosestrickenportionsofthe

“affidavits” will not “be supported”asrequiredby Section101.504.

29. In his Responses,Complainantdoesnot cite to his “affidavits” or

otherwiseidentify exactlywhich portionsofhis Responseshe intendsto supportby his
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“affidavits.” However,it appearsthat theportionsofComplainants’Responseswhichhe

intendsto supportby theportionsoftheaffidavitsthat, asdiscussedabove,shouldbe

stricken,are:

a. Complainants’Responseto Motion for SummaryJudgment:

Paragraphs2, 3, 4, 8 (first sentence),9.a (exceptlastsentence),9.b,
9.c, 9.d, 10 (first two sentences),11 (first sentence),12, 13, 20.a,
20.b,20.b.i, 20.b.ii (first sentence),and20.c (lastsentence);

b. Complainant’sResponseto Motion for PartialSummaryJudgment
asto CountsII — VI:

Paragraphs2 (first two sentences),5 (first two sentences),6, 7, 12,
12.a, 12.b, 12.b.i, 12.b.ii (first sentence),12.c (last sentence)22,
23, 24, 25, 26, 29, 34.a(first sentence),and35 (first sentence).

30. BecauseComplainantcitesno othersupportfortheseportionsofhis

Responsesotherthantheportionsof Complainant’saffidavitswhichtheBoardmust

strike, theBoardalsomuststrike theseportionsof Complainant’sResponses.

31. In addition,Complainantmakesnumerousotherassertionsof factin his

Responsesto Flex-N-Gate’sMotions for SummaryJudgmentwhich arenot “supported”

by referenceto his “affidavits” or otherwise,asSection101.504requires.

32. Specifically, in his Responseto Motion for SummaryJudgment,

Complainantstatesthe following opinions,assertionsof fact,or conclusionsof fact or

law without citing any supportfor suchstatements:

a. paragraph1 — entireparagraph;

b. paragraph6 — secondandthird sentences;

c. paragraph10— lastsentence;

d. paragraph11 — lastsentence;
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e. paragraph15 — first sentence;

f. paragraph1 8.b.i — “respondenthasnow admitted,that respondent
is conductinghazardouswastetreatmentandstorageoperations
without aRCRA permit”;

g. paragraph20.b.ii — conclusionsregardingwhat “Flex-N-Gate
consciouslydecided,”what Flex-N-Gate“would haveincludedin
thecontingencyplan” andwhat“employeetraining”Flex-N-Gate
would have“provided,” implicationsasto whatis andis not in the
Facility’s contingencyplanand training without citationto the
contingencyplanorevidenceofthe training,conclusionsasto
what “motion” Flex-N-Gate’scounsel“would havefiled” andwhat
Flex-N-Gate’scounsel“hasdecided,”andconclusionregarding
“delay” of“this case”;

h. paragraph20.c, secondsentence— conclusionsregardingwhat
“[a]n outsider”would be ableto “know[]”;

i. paragraph21 — “respondenthasadmittedthat it is conducting
hazardouswastetreatmentandstorageoperationswithouta RCRA
permit”;

j. paragraph24 and24.a— implicationsasto what“complainant
would dispute”and“would alsoquestion”without citationto any
factsin supportof thesepotentialpositions;

k. paragraph27.a— entireparagraph;

1. paragraph31 .c— entireparagraph.

33. And, in his Responseto Motion for PartialSummaryJudgmentasto

CountsII — VI, Complainantstatesthe following opinions,assertionsof fact,or

conclusionsof fact or law without citing any support for suchstatements:

a. paragraph2 — lastsentence;

b. paragraph17— “respondenthasadmitted,but not alleged,that this
facility is conductinghazardouswastetreatmentandstorage
operationswithout a RCRApermit”;

c. paragraph18.a— entireparagraph;
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d. paragraph26.a— entireparagraph;

e. paragraph26.b— entireparagraph;

f. paragraph28.b— entireparagraph;

g. paragraph29.a— secondsentence;

h. paragraph30 — secondsentence;

i. paragraph3 l.a — entireparagraph;

j. paragraph31.b — discussionof what training Flex-N-Gatedoesor
doesnot provideto its employees;

k. paragraph33 — entireparagraph;

I. paragraph34 — all but first sentence.

34. Again, Section10 1.504of theBoard’srulesrequiresthat factsassertedin

motionsfiled with theBoardmustbe supportedby admissibleevidence. Complainant

doesnotevenattemptto supporttheseassertionsof fact. Accordingly, in additionto

strikingportionsof Complainant’s“affidavits” andtheportionsofComplainant’s

Responsesto Flex-N-Gate’sMotionsfor SummaryJudgmentwhich rely on those

strickenportionsofthe“affidavits,” asdiscussedabove,theBoardalsomuststrikethese

portionsof Complainant’sResponsesto Flex-N-Gate’sMotions for SummaryJudgment.

IV. MOTION TO ADMONISH COMPLAINANT

35. In additionto striking Complainant’saffidavitsandunsupported

statementsoffact, for thereasonsset forth below,Flex-N-GatemovestheBoardto

admonishComplainantto comply with theBoard’sproceduralrulesandmaintain

decorumin this action.
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A. Introduction

36. TheBoard’sproceduralrules“governhow personsinitiate andparticipate

in all proceedingsbeforetheBoardundertheEnvironmentalProtectionAct andother

statutesdirectingBoardaction.” In theMatterof: Revisionof theBoard’sProcedural

Rules:35 Ill. Adm. Code101-130,PCBNo.R00-20,2000 Ill. ENV LEXIS 791, at *1

(Il1.Pol.Control.Bd.Dec. 21,2000).

37. Specifically,adjudicatorymattersbeforetheBoardsuchas this caseare

governedby theBoard’sproceduralrulesset forth at 35 Ill. Admin. CodePart101 and

Part 103. See35 Ill. Admin. Code§ 103.100.

38. Compliancewith theBoard’sproceduralrulesis notoptional, andfailure

to comply can subjectapartyto sanctionsunder35 111. Admin. Code § 101.800.

39. Further,asbeforea court,apartyappearingbeforetheBoardmust

maintainproperdecorumandrespectfortheBoardand its proceedings.~

al, v. SouthFork GunClub,PCB No. 00-177,2002 III. ENV LEXIS 692, at **5~6

(Ill.Pol.Control.Bd.Dec. 19, 2002)(holdingthat theComplainant’sactionswere

“sanctionable”where,in part,theComplainant“behaveddisrespectfullyand

inappropriatelyat thehearing.”);E.G. Vogt Oil Co. v. Illinois EJ~A,PCB No. 00-141,

2002 Ill. ENV LEXIS 53, at *2 (Ill.Pol.Control.Bd.Feb. 7, 2002) (“theBoardin no way

intendsto countenancethepatternofdelayanddisregardfortheBoardandits processes

exemplifiedin thesecases.”)
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B. Complainant has Repeatedlyfailed to Comply with the Board’s Rules.

40. Flex-N-GatehasdetailedaboveComplainant’sfailuresto complywith the

Board’srulesandtheRulesof Civil Procedurein Complainant’ssummaryjudgment

filings. As detailedbelow,thesefailuresarenot isolated,but rather,Complainanthas

repeatedlyfailed to comply with theBoard’sRules.

I. ComplainanthasRepeatedlyAttemptedto Basehis Filingson
UnsupportedFactualAllegations.

41. It is axiomaticthat, like a Court, theBoardcannotdecidecasesbased

merelyon unsupportedallegations,but mustbaseits decisionsonly on admissible

evidence.

42. Thus, Section101.504oftheBoard’srulesrequiresthat “[f]acts asserted

[in motionsfiled with the Board] thatarenotof recordin theproceedingmustbe

supportedby oath,affidavit, orcertification in accordancewith Section1-109of the

Codeof Civil Procedure.”35 IlL Adm. Code§ 101.504. (Emphasisadded.)

43. Despitethis requirement,Complainanthasrepeatedlyattemptedto base

his filings on factualallegationswhichhadno support. Specifically:

a. October13. 2004: In his Motion to Acceptfor Hearingand for
ExpeditedDiscovery(“Motion to Acceptfor Hearing”),
Complainantattemptedto rely on unsupportedallegationsoffact,
requiring Flex-N-Gateto point out in its Responseto this Motion
that theseallegationswereunsupported.$ç~Flex-N-Gate’s
Responseto Complainant’sMotion to Acceptfor Hearingat¶~l3-
14.

b. March 15, 2005: In his Motion to StrikeAnswer,Complainant
againattemptedto rely on numerousunsupportedconclusionsof
fact,againrequiringFlex-N-Gateto devoteaportionof its
Responseto this Motion to addressingthis deficiency. SeeFlex-
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N-Gate’sResponseto Complainant’sMotion to StrikeAnswerat
6-7. Complainantlaterwithdrewhis Motion to Strike.

c. April 27. 2005: Inhis Motion to CompelProductionof
Documents,Complainantagainattemptedto rely on numerous
unsupportedallegationsof fact,againrequiringFlex-N-Gateto
devotea portionof its Responseto addressingthis deficiency. $~ç
Flex-N-Gate’sResponseto Complainant’sMotion to Compel
Productionof Documentsat 2.

d. April 27,2005. Likewise, in his Motion to Compel Respondentto
Admit theTruthof CertainFacts,Complainantagainattemptedto
rely on unsupportedallegationsof fact, forcing Flex-N-Gateto
againaddressthis issuein its Response.S~Flex-N-Gate’s
Responseto Complainant’sMotion to CompelRespondentto
Admit theTruthof CertainFactsat 2.

e. June24, 2005: Finally, asdiscussedabove,Complainantin his
summaryjudgmentfilings againhasattemptedto rely on
numerousunsupportedallegationsof fact,againrequiringFlex-N-
gateto addressthis issuethroughthisMotion. $p~discussion
above.

44. As discussedfurtherbelow, theBoardshouldadmonishComplainantto

comply with Section101.504oftheBoard’srulesandceasemakingunsupported

statementsof fact in his filings.

2. WhenComplainanthasFiled Affidavits. TheyHaveBeen

Deficient.

45. In additionto attemptingto supporthis filings with unsupported

allegationsof fact,whenComplainanthasfiled affidavits, theyhavebeenconclusory,not

basedon personalknowledge,and.otherwisedeficient.

46. In particular:

a. October13. 2004: Complainantattemptedto rely on an “affidavit”
to supporthis Motion to JoinAgencyasParty in Interestand to
ExtendTimeto Respondto Motion to Dismiss(“Motion to Join
Agency”), but that“affidavit” failed to attachdocumentsto which
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it referredandwasconclusory. SeeFlex-N-Gate’sResponseto
Complainant’sMotion to Join Agencyat 8-9. Thesefactsrequired
Flex-N-Gateto haveto addressthesedeficienciesin its Response
to this Motion. Seeid.

b. October13. 2004: Complainantattemptedto rely on an “affidavit”
to supporthis Motion to Acceptfor Hearing,but that “affidavit”
wasconclusory,did not demonstratethat Complainanthad
personalknowledgeofthefactsalleged,andalsodid not attach
documentsreferenced.SccFlex-N-Gate’sResponseto
Complainant’sMotion to Acceptfor Hearingat4-9. This caused
Flex-N-Gateto haveto spendfive pagesof its Responsepointing
out thesedeficiencies.Seeid.

c. June6. 2005: Complainantattemptedto rely on an“affidavit” to
supporthis Motion to ReconsiderHearingOfficer Order,but that
“affidavit” wasconclusoryanddid not demonstratethat
Complainanthadpersonalknowledgeof or the ability to testi&
regardingthe factsalleged. $ç~Flex-N-Gate’sResponseto
Complainant’sMotion to Acceptfor Hearingat 5-8. Thiscaused
Flex-N-Gateto haveto addressthesedeficienciesin its Response
to this Motion. Seeid.

d. June20, 2005: As discussedabove,Complainant’s“affidavit”
filed in supportofComplainant’sMotion for PartialSummary
Judgmentdoesnotcomply with SupremeCourt Rule 191,but
makeslegal conclusions,is otherwiseconclusory,fails to attach
documentsreferenced,anddoesnot establishthatComplainanthas
“personalknowledge”of, or theability to “testify competently”to,
thefactsalleged.

e. June24. 2005: Likewise,asdiscussedabove,Complainant’s
“affidavit” filed in supportofComplainant’sResponsesto Flex-N-
Gate’sMotions for SummaryJudgmentdoesnotcomplywith
SupremeCourt Rule 191 andis deficient for thesamereasons.

47. Flex-N-Gatefurthernotesthat theunsupportedallegationsthat

Complainantmakesarenot trivial. For example,in paragraphoneofhis Affidavit in

Supportof Responsesto Motions for SummaryJudgment,Complainant,withoutcitation
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to fact, concludesthat Flex-N-Gateis committing a“continuing, intentionalviolationof

Boardrulesprotectingthe environmentandworkersafetyat ahazardouswastefacility.”

In paragraph12 of thatAffidavit, Complainantalleges,without citationto any

fact or documents,that Flex-N-Gatehas“refused”to respondto discoveryrequests.

Flex-N-Gatestrenuouslydisagreeswith this assertion.~ Flex-N-Gate’sMotion for

Leave to File Replyin Supportof Motion for CompleteSummaryJudgment.

And, asdiscussedfartherbelow, Complainanton at leastthreeoccasionshas

alleged,without citation to anyfactsor documents,thatFlex-N-Gateand/orits

employeeshaveknowingly lied to theOSHAregardingthe “incident” at issuein this

matter.

48. As discussedbelow,especiallyin light oftheseriousnessofthese

allegations,theBoardalsoshouldadmonishComplainantin the future to file proper

affidavits which (1) statefactsratherthanlegalor factualconclusions,(2) setthosefacts

out “with particularity,” (3) aremadeon personalknowledge,(4)demonstratethat the

affiant hastheability to testiQj competentlyto themattersstated,and(5) attach

admissiblecopiesofany documentsreferencedoron which theaffiant relies. Further,

this shouldbe thecasewhetheror not anaffidavit is filed in supportofa motionthat is

explicitly referencedin SupremeCourtRule 191(a).

3. ComplainanthasFailedto Complywith otherBoardRules.

49. In additionto theabove,amongotherthings,Complainantserveda total

of morethan 120 interrogatorieson Flex-N-Gate,without seekingor obtaining leave of

the HearingOfficer as requiredby 35 Ill. Admin. Code § 101.620(a),forcing Flex-N-
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Gateto haveto file a Motion for ProtectiveOrder. SeeFlex-N-Gate’sMotion for

ProtectiveOrder.

50. TheBoardalsoshouldadmonishComplainantto complygenerallywith

theBoard’srules.

C. Complainant hasRepeatedlyDisregardedProper Decorum before the
Board.

51. In additionto failing to comply with BoardRules,Complainanthas

repeatedlydisregardedproperdecorumin this action.

52. Specifically,

a. October13, 2004: Complainantallegedin his affidavit filed in
supportofhis Motion to Acceptfor Hearing,without anyfactual
supportwhatsoever,andwithoutprovidingcopiesofthe
documentshe allegedlyreferenced,that Flex-N-Gate“knowingly”
madefalsestatementsto OSHA— a crime — and that Flex-N-Gate
woulddestroydocumentsrelevantto this case. Complainant’s
Motion to Acceptfor Hearingat 2-3,¶~f8-12,14-16. This caused
Flex-N-Gateto haveto spendaportionofits Responseto this
Motion addressingthe fact that theseunsupportedallegationswere
improperandprejudicial,andaskingtheBoardto strike them.
Responseto Complainant’sMotion to Acceptfor Hearingat 6-8.

b. April 27. 2005: Despitethefact thatFlex-N-Gatepointedout in its
Responseto Complainant’sMotion to Acceptfor Hearingthat
thesestatementswereimproper,asjust discussed,Complainantin
his Motion to CompelProductionofDocumentsagainalleged,this
timewithout evenciting to a conclusoryaffidavit, thata Flex-N-
Gateemployee“madeseveralfalsestatements,including
statementsmadein writing to OSHA in its investigationofthis
incident.” Motion to CompelProductionofDocuments,¶9. This
forcedFlex-N-Gateto againhaveto addressthefact that this
unsupportedallegationwasconclusory,improperandprejudicial,
andmovethehearingofficer to disregardit. Responseto Motion
to CompelProductionofDocumentsat 3-4. Complainantlater
filed an Affidavit making this samestatement,but thatAffidavit
did not attachthedocumentsto which Complainantreferredor set
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forth thefacts uponwhich Complainantrelied to allegethat the
Flex-N-Gateemployeehadmade“falsestatements.”

c. June24, 2005: Despiteaddressingthis issuetwice before,as
discussedabove,Complainantagainin his summaryjudgment
filings allegesthat Flex-N-Gatehaslied to OSHA, againwithout
any citationto anyevidenceto supportthisallegation,andwithout
providingcopiesofany documentsin which Flex-N-Gateallegedly
lied.

d. June24, 2005: Further,in his Responseto Motion for Summary
Judgment,ComplainantinappropriatelyaccusesFlex-N-Gateof
filing “hooligan motions”and “seekingto delaythis action,
recklesslyendangeringlives.” Complainant’sResponseto Motion
for SummaryJudgmentat¶4.

e. June24,2005: And, in his Responseto Motion for Partial
SummaryJudgmentasto CountsII — VI, Complainantincludesan
inflammatorystatementthat“the management”of Flex-N-Gate
“will certainlybe indictedfor recklesshomicide.” Complainant’s
Responseto Motion for PartialSummaryJudgmentasto CountsII
— VI, at¶34.a.

53. As discussedfartherbelow, theBoardshouldadmonishComplainantto

stopmakingsuchimproperandprejudicialallegations.

D. Flex-N-Gate’sAttemptsto AddressComplainant’sFailuresto
Complywith BoardRulesandMaintain Decorumhavebeen
Unsuccessful.

54. As is madeclearfromtheabove,Complainanthasrepeatedlycommitted

the sameinfractions oftheBoard’s rules,andhasrepeatedlydisregardedproperdecorum

in this action.

55. As also is madeclearfrom theabove,Flex-N-Gatehasattemptedto

addresstheseactionsby Complainantby pointingthemout, but Complainanthas

continuedto takethesameactions.
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56. Theserepeatedactionsby ComplainanthaveforcedFlex-N-Gateto

needlesslyincur costsin addressingtheseactionsin its Responsesto Complainants’

Motionsandin this Motion, andhaveforcedorwill force theBoardandtheHearing

Officer to wastetimeaddressingtheseissues.

E. The Board should not CountenanceComplainant’s Disre2ard for the
Board’s Rules and Proper Decorum in this Action.

57. As is madeclearabove,ComplainanthasrepeatedlyviolatedtheBoard’s

rulesdespitehis failure to complybeingpointedoutby Respondent.

58. As theBoardhasstatedin thepast,theBoardcannot“countenance[a]

patternof. . . disregardfor theBoard and its processes.”E.G. Vogt Oil Co., 2002 Ill.

ENV LEXIS 53, at ~2.

59. The reasonfor this is clear: if theBoarddoesnotenforceits rules, those

rulesaremeaningless,andtheBoard hasno credibility becauselitigantsbeforeit know

that theBoardwill ignoretheir disregardoftheBoard’sprocedures.

60. Further,as discussedin Flex-N-Gate’sResponseto Complainant’sMotion

to Acceptfor Hearing,Illinois Courtshaveheld that it is improperfor litigants in Illinois

to make accusationsin their filings suchasComplainanthasmadeagainstFlex-N-Gate,

andthat suchallegationsare“scandalousandimpertinent” andshould be stricken. Scc

Benitez,etal. v. KFC NationalMgmt. Co., 714 N.E.2d1002, 1037(2d Dist. 1999)

(finding that “plaintiffs’ allegationsin theirsecondamendedcomplaintthat employee-

defendantssold taintedfood to customersandspiedon femalecustomerswere

‘scandalousandimpertinent”andthat it wasproperto strike thoseallegations).Accord,

Biggs v. Cummins,158 N.E.2d58,59(111.1959) (strikingtheappellant’sbriefas
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containing“scandalousandimpertinentmaterial,”wheretheappellantaccuseda judgeof

falsifyingacourt record,the AttorneyGeneralofwithholdingevidence,theAttorney

General’sassistantof“altering therecord,”andan assistantAttorneyGeneralofmaking

“false anduntruestatementsto thecourt.”)

61. Complainant’sallegationsthat Flex-N-Gateknowinglymadefalse

statementsto OSHA, andwould destroydocuments,areconclusoryandarenotsupported

by any facts.

62. Further,Complainant’scharacterizationofFlex-N-Gate’sMotions for

SummaryJudgmentas“hooligan motions,”of Flex-N-Gateas“seekingto delaythis

action,recklesslyendangeringlives,” andof“themanagement”ofFlex-N-Gatefacing

“indict[ment] for recklesshomicide”areimproperandinflammatoryandhaveno placein

filings with theBoardor anyotherbody.

63. Complainantclearlymakestheseallegationsto prejudiceFlex-N-Gate

beforetheBoardby trying to convincetheBoardthat Flex-N-Gateis deceitfuland a“bad

actor.”

64. The Board cannotallow suchimproperandprejudicialstatements,which

allegeintentionaldeceit,criminal activity, andotherimproperactionsby Flex-N-Gate,

with no supportingfactswhatsoever,to stand.

65. Flex-N-Gatefurthernotesthat Complainantis an attorney, licensedto

practicelaw in theStateof Illinois. Responseto Complainant’sMotion to Compel

Responseto Interrogatories,Exhibit F, at¶~6,7.Thus, eventhoughhe is representing

himselfin this action,theBoardshould nothesitateto holdComplainantto compliance
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with theBoard’srulesandto properdecorum. Further,evenif Complainantwerenotan

attorney,theBoardhasheld that “pro separtiesmustcomplywith the samerulesasan

attorney.” SPILL. et al. v. CityofMadison,et al., PCB No. 96-91, 1996 Ill. ENVLEXIS

250, at *6 (Ill.PoLControl.Bd.March 21, 1996).

66. As notedabove,failure to comply with the Board’srulescansubjecta

partybeforetheBoardto sanctionsunderSection101.800oftheBoard’srules, 35111.

Admin. Code § 101.800.

67. Flex-N-Gatebelievesthat Complainant’srepeatedviolationsof the

Board’srulesandofproperdecorumset forth aboverise to the level thatsanctionsunder

Section101.800areappropriate.

68. As detailedabove,theseviolationsoftheBoard’srulesandof proper

decorumhaverequiredFlex-N-Gateto incur coststo pointout theseviolations,and have

forcedFlex-N-Gateto defenditself againstrepeated,unsupportedallegationsof

intentionalmisconduct.

69. ThishasprejudicedFlex-N-Gate.

70. Further,Complainant’sfailure to complywith theBoard’sruleshas

increasedtheburdenfor theBoardandtheHearingOfficer in ruling on Complainant’s

Motions, orconsideringComplainant’sResponsesto Motions, becausetheBoardand

HearingOfficer areforcedto considerwhetherComplainant’sstatementsoffact are

supportedandthuscanbe relied on,or areunsupportedandmustbe disregarded.

71. Despitethesefacts, Flex-N-Gateunderstandsthat theBoard’smain focus

in anymatteris on thefacts, and thereforedoesnot seekanysanctionagainst
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Complainant,but asksonly that theBoardadmonishComplainantto comply with the

Board’srules,andto maintainproperdecorum,asmorespecificallysetforth below.

F. Conclusion

72. Forthereasonsstatedabove,theBoardshouldadmonishComplainantto:

a. complywith 35 III. Admin. Code§ 10 1.504,andceasemaking

unsupportedallegationsof fact in his filings with the Board;
b. ceasefiling affidavits with theBoardwhich:

i. makelegalconclusions;
ii. makefactualconclusions;
iii. do not affirmatively establishthat theaffianthaspersonal

knowledgeof thestatementsmade;
iv. do not affirmatively establishthattheaffiant, if swornasa

witness,cantestify competentlyto the statementsmade;
and/or,

v. do not referenceorrely on documentsunlessadmissible
copiesofthosedocumentsareattachedto the affidavit;

c. complygenerallywith theBoard’sproceduralrules;

d. ceasemakingunsupportedallegationsofdeceitand/orcriminal
conducton thepartof Flex-N-Gateand/orits employees;and,

maintainproperdecorumin this matter.e.

IV. CONCLUSION

WHEREFORE,for the reasonsstatedabove,Respondent,FLEX-N-GATE

CORPORATION,respectfullypraysthat the Illinois PollutionControl Board(1) strike

the“affidavits” filed by Complainantin supportof Complainant’sMotion for Partial

SummaryJudgmentandComplainant’sResponsesto Flex-N-Gate’sMotions for

SummaryJudgment,(2) strike Complainant’sunsupportedstatementsoffact in his

summaryjudgmentfilings, (3) admonishComplainantto complywith theBoard’srules,
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and(4) grantFLEX-N-GATE CORPORATIONsuchotherreliefasthe Illinois Pollution

ControlBoarddeemsjust.

Respectfullysubmitted,

FLEX-N-GATE CORPORATION

Dated: July 8, 2005

ThomasG. Safley
HODGE DWYER ZEMAN
3150RolandAvenue
PostOffice Box 5776
Springfield, Illinois 62705-5776
(217)523-4900

GwsT:003/Fil/Motion to Strike and Admonish

By
‘S
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FAXBACK 12694

PPC 9453.1986(04)

PERMITTING OFTREATMENT ACTIVITIES IN A GENERATOR’S
ACCUMULATION TANKS ORCONTAINERS

July 25, 1986,

Kevin A. Lehner
RMT, Inc.
Suite 124
1406 EastWashingtonAvenue
Madison,Wisconsin53703

DearMr. Lehner:

Thankyou for yourletterofApril 4, 1986, requesting
clarificationoftheAgency’srecentstatementwith respectto
permittingof treatmentactivitiesoccurringin agenerator’s
accumulationtanksor containers.

As notedin yourletter, thepreambleto the final small
quantitygeneratorregulationspromulgatedon March24, 1986,
statesthat “... no permittingwould be requiredif agenerator
choosesto treat theirhazardouswastein thegenerator’s
accumulationtanksorcontainersin conformancewith the
requirementsof Section262.34and Jor I of Part265.” Although
this statementdid appearin thesmallquantitygenerator
regulations,it is applicableto all generatorswho accumulate
wastein compliancewith Section262.34.

The following informationmayhelp to placethis
interpretationin contextandassistyou in advisingyourclients
asto themost appropriatecourseof action.First, you should
be awarethat this statementis baseduponan interpretationof
what theexistingrulesallow atthis point in time ratherthana
deliberateandsignificantshift in Agencypolicy with respectto
accumulationor treatment.As thepreamblestates,“Nothing in
Section262.34precludesa generatorfrom treatingwastewhenit
is in an accumulationtankorcontainercoveredby that
provision.” The interpretationis predicatedon thefactthat
theAgencyhasallowedcertaintypesof storageto occurat
generationsites(i.e., accumulationfor periodsof 90, 180, or
270 days,dependingon generatortype)withoutthe requirement
for permittingor interim status.SincetheAgencyhasnever
developedstandardsspecificto treatment,thesametechnical
standardsapplicableto suchstorage(i.e., SubpartI orJof

EXHIBIT A
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Part265)would alsobe applicableto treatment.

Thus,we do not believethatallowing treatmentto occur
while wastesarebeingaccumulatedprior to subsequent
management,in full compliancewith all 9262.34requirements,

-2-

includingapplicabletankor containerstandards,is currently
prohibitedundertheexistingregulatoryscheme.

Sincetheterm“accumulation” is not definedin the
regulations,theAgencywould not distinguishbetween
accumulationfor handlingotherthantreatmentandaccumulation
for thesolepurposeof on-sitetreatment.Thus,eachof your
processdescriptionsdo not appearto be subjectto permittingat
this time, providedall oftheSection262.34requirementsare
met.

With respectto the limits of treatmentwhichmay occur
without a permiton-site,this interpretationonly appliesto
treatmentoccurringin agenerator’saccumulationtanksor
containerssubjectto, andin compliancewith, Section262.34.
This meansthat the tankor container in which treatment occurs
mustbe appropriatelymarkedwith thedatetheaccumulation
periodbegan,the tankor container must be completely emptied
every90 days (or 180/270days for generatorsof 100-1000kg/mo),
andmustbe operatedin strict compliancewith SubpartsI or J of
Part265. Treatmentin otherthantanksor containers(e.g.,
incineration,land treatmentor treatmentin surface
impoundments)would continueto requirea permit.

Wewould expectthat generatorsthat treathazardouswaste
on-sitein tanksor containersandwho haveobtainedinterim
status,a full permit, or havea PartB applicationpendingmight
wish to exit thepermitprocesson thebasisofthis
interpretation.Sincesuchon-sitetreatmentwithouta permit
has neverbeenprecluded under RCRA,thosewho nowwishto avail
themselvesofthis exemptionmaydo so,providedtheycomply with
all applicablerulesrespectingwithdrawalofpermit
applications.Specifically, thesefacilitieswill needto comply
with Part264or265 facility closurerequirementsunlessthey
candemonstratethat their treatmenttankorcontainerhasalways
beenoperatedin strict conformancewith the requirementsof
Section262.34.In addition,thesegeneratorswould alsobe
subjectto Section3008(h)correctiveactionprovisions.

Finally, we would alsocautionthosegeneratorswhomaywish
to alter their accumulation practices in order to conduct
treatmentwithout a permit,not to rely uponthecontinued

http://yosemite.epa.gov/OSW/rcra.nsf/Documents/488A390B245A31 69852565DA006F025D7/4/2005
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existenceof thisexemption,particularlywheremaking process
changesrequiringsubstantialcapitaloutlaysmay be involved.
Specifically,EPAhasrecentlypublishedan advancenoticeof
proposedrulemakingthatdiscusseseliminatingtheaccumulation
exemptionfor largequantitygenerators.ShouldtheAgency
decideat sometime in thefuture to eithermodi& the
accumulationrule in somemanneror to write specificstandards
for treatment,theobligationsof generatorswith respectto
treatmentin accumulationtankscouldchange.

If I canbeof anyfurtherassistance,or if you have
additionalquestions,pleasedo not hesitateto contactme.

Sincerely,

MarciaE. Williams
Director
Office of SolidWaste
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BEFORETHE ILLINOIS POLLUTION 5~TfQ~9ARD
MORTON F. DOROTHY, STATE OF ILLINOIS

PolItitiOfl Control BoardComplainant, ))v. ) PCB 05-49

)
FLEX-N-GATE CORPORATION, )
anIllinois corporation, )

)
Respondent. )

MOTION FOR LEAVE TO FILE REPLY

IN SUPPORT OF MOTIONS FOR SUMMARY JUDGMENT

NOW COMES Respondent,FLEX-N-GATE CORPORATION(“Flex-N-Gate”),

by and through its attorneys,HODGE DWYER ZEMAN, and for its Motion for Leaveto

File Reply in SupportofMotions for SummaryJudgment,statesasfollows:

1. On May 27, 2005, Flex-N-Gatefiled its Motion for Summary Judgment as

to All CountsofComplainant’sComplaintandits Motion for PartialSummaryJudgment

asto CountsII throughVI of Complainant’sComplaint(collectively“Motions for

SummaryJudgment”).

2. OnJune24, 2005,Complainantfiled his Responsesto theseMotions for

SummaryJudgment.

3. In his Responseto Motion for SummaryJudgment,respondingto Flex-N-

Gate’sMotion for SummaryJudgmentasto All CountsofComplainant’sComplaint,

Complainantargues:

[Flex-N-Gate’s]motionsfor summaryjudgmentarenot basedon any facts
adducedduring discovery. Theyappearratherto be arepetitionofthe
legal argumentsadvancedin themotionto dismiss,which theBoardhas
alreadydenied.

Complainant’sResponseto Motion for SummaryJudgmentat¶7.



4. Complainantalso incorporatesthis paragraphinto his Responseto

Motion for Partial SummaryJudgmentasto CountsII — VI. S~ki~at ¶1.

5. Flex-N-Gatestronglydisagreeswith Complainant’scharacterizationofthe

Illinois PollutionControlBoard’s(“Board”) OrderdenyingFlex-N-Gate’sMotion to

Dismiss,andaskstheBoardfor leaveto file a Reply in supportofits Motions for

SummaryJudgmentaddressingthis argumentby Complainant,which Flex-N-Gatedid

not anticipateandcould not haveanticipatedin its Motions for SummaryJudgment.

6. Section101.500(e)oftheBoard’sproceduralrulesprovidesthat a party

that files a Motion beforetheBoardmay file a Replyin supportofthatMotion if

“permittedby the Boardorthe hearingofficer to preventmaterialprejudice.” 35111.

Admin. Code§ 101.500(e).

7. The Boardobviouslyknowsthereason(s)for its OrderdenyingFlex-N-

Gate’sMotion to Dismiss.

8. However,to theextentthat theBoardconsidersComplainant’sargument

on the import of thatOrder,Flex-N-Gatewould be materiallyprejudicedif it also is not

grantedtheopportunityto stateits positionregardingthat Orderfor theBoard’s

consideration.

9. In addition,in his Responseto Motion for SummaryJudgment,

Complainantacknowledgesthathe “has theburdenof proofin connectionwith” Counts

II throughVI of his Complaint,but neverthelessarguesthat evenif “the evidence

presented[to theBoardis] insufficientto establisha violationof thecontingencyplan

requirements”at issuein thoseCounts,“the Boardshouldfind respondentin violationof
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thepermit requirement.” Complainant’sResponseto Motion for SummaryJudgmentat

¶~29,29.a;Complainant’sResponseto Motion for PartialSummaryJudgmentasto

CountsII — VI at¶~20,20.a. Flex-N-Gatedoesnot completelyunderstandhowthe

“insufficien[cy]” of evidenceto provea violation of“the contingencyplanrequirements”

at issuein CountsII throughVI relatesto “thepermit requirement”at issuein Count I.

Nevertheless,Flex-N-Gatedid not andcould not haveanticipatedthis argumentby

Complainant,andto theextentthat theBoardconsidersthis argument,Flex-N-Gate

would be materiallyprejudicedif it is not grantedtheopportunityto addressthis

argumentso that theBoardcanconsiderFlex-N-Gate’spositionaswell.

10. Finally, in paragraph12 ofhis “Affidavit” in supportofhis Responsesto

Flex-N-Gate’sMotions for SummaryJudgment,Complainantallegesthat Flex-N-Gate

“has refusedto nameany witnessesor otherevidencethat it intendsto produceathearing

to showthat the hydrogensulfideemissiondid notoccur.” As discussedin Flex-N-

Gate’sMotion to StrikeAffidavits Filed andUnsupportedStatementsMadein Supportof

Complainant’sSummaryJudgmentFilings andMotion for Admonishmentof

Complainant(“Motion to StrikeandAdmonish”), however,theBoardmuststrikethis

portionof Complainant’sAffidavit asit fails to comply with SupremeCourt Rule 191.

SeeMotion to StrikeandAdmonishat 12. In theeventthat theBoarddeclinesto strike

thisportionofComplainant’sAffidavit, Flex-N-GatemovestheBoardfor leaveto

addressthisallegationin a Reply in supportof its Motions for SummaryJudgment.Flex-

N-Gate strenuouslydeniesthat it has“refused”to answeranyproperdiscoveryrequest

from Complainant,andwould beprejudicedif theBoardconsidersComplainant’s

3



allegationthat it did so withoutaffordingFlex-N-Gatetheopportunityto replyto such

allegation.

WHEREFORE,Respondent,FLEX-N-GATE CORPORATION,respectfully

movesthe Illinois Pollution Control Boardto grantFLEX-N-GATE CORPORATION

leaveto file aReply in Supportof its Motions for SummaryJudgmentasset forth above,

andto awardFLEX-N-GATE CORPORATIONall otherreliefjust andproperin the

premises.

Respectfullysubmitted,

FLEX-N-GATE CORPORATION
Responde% -

Dated: July 8, 2005 By:/s/ ThomasG. Sa
Oneof tts../o neys

ThomasG. Safley
HODGE DWYER ZEMAN
3150 RolandAvenue
PostOffice Box 5776
Springfield, Illinois 62705-5776
(217)523-4900
GWST:003/FillMotion for Leaveto File Reply in Support of Motions for SummaryJudgment
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BEFORETHE ILLINOIS POLLUTIO1QI~b&93~!~ARD

MORTON F. DOROTHY, JUL 182005

STATE OF ILLINOISComplainant, ) pollution ControlBOW4)
v. ) PCB 05-49

)
FLEX-N-GATE CORPORATION, )
anIllinois corporation, )

)
Respondent. )

RESPONSETO COMPLAINANT’S

MOTION FOR PARTIAL SUMMARY JUDGMENT AS TO COUNT I
NOW COMESRespondent,FLEX-N-GATE CORPORATION(“Flex-N-Gate”),

by andthroughits attorneys,HODGE DWYERZEMAN, and for its Responseto

Complainant’sMotion for PartialSummaryJudgmentas to CountI (“Motion for Partial

SummaryJudgment”),statesas follows:

I. INTRODUCTION

On May 27, 2005, Flex-N-Gate filed its Motion for Summary Judgment asto All

Countsof Complainant’sComplaint(“Motion for CompleteSummaryJudgment”)andits

Motion for PartialSummaryJudgmentasto CountsII throughVI of Complainant’s

Complaint(collectively“Motions for SummaryJudgment”).In its Motion for Complete

SummaryJudgment,Flex-N-Gateseekssummaryjudgmentasto all countsof

Complainant’sComplaint, including CountI.

On June 20, 2005, Complainant mailed his cross-motion for summary judgment

asto CountI ofComplainant’sComplaint— that is, Complainant’sMotion for Partial

SummaryJudgment— to counselfor Flex-N-Gate.~ Complainant’sCertificateof

Service,datedJune20, 2005.



On June 24, 2005,Complainant filed his Responsesto Flex-N-Gate’sMotions for

SummaryJudgment.In his Responseto Motion for SummaryJudgment(respondingto

Flex-N-Gate’sMotion for CompleteSummaryJudgment),Complainantincludesa

sectiondevotedto argumentsin supportof his Motion for PartialSummaryJudgment.

SeeComplainant’sResponseto Motion for SummaryJudgmentat 4-7. Seealso

Complainant’sResponseto Motion for PartialSummaryJudgmentasto CountsII — VI,

at 2-4.

For thereasonsset forth below, theIllinois Pollution Control Board(“Board”)

shoulddenyComplainant’sMotion for PartialSummaryJudgment.

II. FACTS

The factsof this matterthat maybe relevantto Complainant’sMotion for Partial

SummaryJudgmentareasfollows:

Flex-N-Gateownsandoperatesafacility at 601 GuardianDrive in Urbana,

Illinois (“Facility”). Complaintat ¶3. At theFacility, Flex-N-Gateprimarily

manufacturesbumpersfor vehicles. I4~at ¶4.

TheFacility’s wastewatertreatmentequipmentgenerateswastewatertreatment

sludge. Affidavit of JamesDodson(“DodsonAft”), originally attachedto Flex-N-Gate’s

Motion for CompleteSummaryJudgment,attachedheretoasExhibit A, at¶1J4, 9, 18.

While this sludgeis locatedin thewastewatertreatmentequipment,Flex-N-Gate

considersthesludgeto be exemptfrom regulationundertheResourceConservationand

RecoveryAct (“RCRA”). Id. at¶11. After Flex-N-Gateremovesthesludgefrom this
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equipment,theFacility accumulatesthesludgein containersprior to thetransportationof

thesludgeoff-site for recycling. Id. at ¶9.

In addition, theFacility as partof its normal operationsproducesseveral

(currentlyten)otherstreamsof RCRA hazardouswaste. Flex-N-GateCorporation’s

Answersto Complainant’sInterrogatories,relevantportionsofwhich areattachedhereto

asExhibit B, at 1-2 (answerto InterrogatoryNo. 3). Pursuantto 35 Ill. Admin. Code §

722.134(a)and(c), Flex-N-Gateaccumulateseachofthesehazardouswastestreamson-

site in containersbeforeshippingthewasteoff-site for treatment,storageordisposal. Id.;

DodsonAff. at ¶12.

III. ANALYSIS

A. SummaryJud~mentStandard

Flex-N-Gatehasset forththeBoard’sstandardof reviewfor summaryjudgment

motionsat pages10 to 11 of Flex-N-Gate’sMotion for CompleteSummaryJudgment.

Flex-N-Gateherebyincorporatesthat discussioninto this Response.

In addition,Flex-N-Gatenotesthat theBoardhasheldthat in ruling on “[cross-]

motionsfor summaryjudgment,theBoardmustconsiderthefactsof eachmotion in the

light mostfavorableto thenon-movant.” UnitedDisposalof Bradley.Inc. v. Municipal

Trust & Say. Bank, PCBNo. 03-235,2004 Ill. ENV LEXIS 337, at*37

(Ill.Pol.Control.Bd.June17, 2004)(citationsomitted). Finally, aswith anymotion filed

with theBoard,in thecaseofa Motion for SummaryJudgment:
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Theburdenis uponthemovantto clearlystatethereasonsfor andthe
groundsuponwhich amotion is made,[and] to timely file andadequately
supportamotion directedto theBoard.

GooseLakeAss’nv. RobertJ. Drake,Sr., First Nat’I Bank of Jolietas Trustee.TrustNo.

370, PCB No. 90-170,1991 Ill. ENV LEXIS 432, at** 1-2(Ill.PoLControl.Bd.June6,

1991).

B. Complainant’sArEument

As Complainantnotesin his Motion for Partial SummaryJudgment,paragraph

oneof Count I of Complainant’sComplaintstates:

Respondentis operatingahazardouswastetreatmentandstoragefacility
without aRCRA permit or interim status,in violationof Section21W of
theAct and35111.Adm. Code703.121(a).

Complainant,Count I.

Flex-N-Gate’sAnswerto thisparagraphstates:

Flex-N-Gatedeniestheallegationsofparagraphoneof Count I of
Complainant’sComplaint.

Flex-N-Gate’sAnswer at 10.

In his Motion for PartialSummaryJudgment,Complainantnotesthathe “has

attachedan affidavit statingthatrespondentis conductinghazardouswastetreatmentand

storageoperationsat theGuardianWestfacility.” Motion for PartialSummaryJudgment

at ¶2. Complainantthenarguesthat Flex-N-Gate“has admitted . . . that it is treating

hazardouswasteon-siteandthat it doesnot havea RCRA permit or interim status,”and

that Flex-N-Gatehasadmittedthat it “claims exemptionfromtheRCRApermit

requirementpursuantto 35111. Adm. Code703.123(a)and722.134(a)with respectto one
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ormorewastesgeneratedby theGuardianWest facility.” Motion for PartialSummary

Judgment,¶~j3,4.

Finally, Complainantargues:

Althoughrespondentadmitsthat it claimsexemptionfrom theRCRA
permit requirementpursuantto 35111. Adm. Code703.123(a)and
722.134(a),it hasnot allegedsuchexemptionin its answerto CountI, and
is thereforenotallowedto introduceevidenceshowingcompliancewith
thoseprovisionsasadefenseto CountI.

Motion for PartialSummaryJudgment,at¶5.

Forthereasonsset forth below,Flex-N-GatedisagreesthatComplainantis

entitledto summaryjudgmenton Count I ofhis Complaint.

C. Flex-N-Gateis not Prohibitedfrom RaisingRCRAExemptions.

Flex-N-GatedoesnotentirelyunderstandwhatComplainantis arguing. As far as

Flex-N-Gatecantell, however,Complainant’sargumentis asfollows:

(1) Flex-N-Gatetreatsandstoreshazardouswaste;

(2) Flex-N-Gatedoesnot haveapermit to do this;

(3) Flex-N-Gateneedsa permit to do this;

(4) Flex-N-Gatearguesthat it is, in part,exemptfrom theRCRA permit
requirementunder35111. Admin. Code§~703.123(a)and722.134(a);

(5) however,Flex-N-Gatedid not raisetheseexemptionsin its Answerto
Complainant’sComplaint;

(6) becauseFlex-N-Gatedid not raisetheseexemptionsin its Answer,Flex-
N-Gateis, by someunidentifiedmechanism(seefurtherdiscussion
below),preventedfrom raisingtheseexemptionsnow;

(7) becauseFlex-N-Gateis preventedfrom raisingtheseexemptionsnow, the
BoardcannotconsiderFlex-N-Gateas claimingtheseexemptions;
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(8) therefore,for purposesofthis action,theBoardmustconsiderthe
hazardouswastethat Flex-N-Gatestatesit is handlingunderthese
exemptionsasnot beinghandledunderany exemptionto theRCRA
permitting requirement;

(9) therefore,Flex-N-Gatemustbe consideredto needa permit for its
handlingofthis waste;

(10) becauseFlex-N-Gatedoesnot haveapermit, it is in violation ofthe statute
andregulation.

Flex-N-Gatedoesnot understandthebasisfor this argument. Complainantcites

no ruleor caselawin supportof his argumentthat becauseFlex-N-Gate“has not alleged

suchexemption[that is, the90-dayaccumulationprovisionandthewastewatertreatment

unit exemption]in its answerto CountI. . . [Flex-N-Gate]is thereforenot allowedto

introduceevidenceshowingcompliancewith thoseprovisionsasa defenseto CountI.”

In his Motion for SummaryJudgment,Complainantdoesnot evenidentify thealleged

legalprincipleor othermechanism(e.g.,estoppel,waiver, etc.)that Complainantargues

preventsFlex-N-Gatefrom “introduc[ing] evidenceshowingcompliancewith those

provisions.” SeeComplainant’sMotion for SummaryJudgment.

In theportionof his Responseto Flex-N-Gate’sMotion for CompleteSummary

Judgmentwhich is devotedto argumentsin supportofhis Motion for PartialSummary

Judgment,Complainantrestateshis previousargumentthat Flex-N-Gatewas requiredto

raisetheexemptionsto theRCRA permit requirementasan affirmative defense.$ç~

Complainant’sResponseto Motion for SummaryJudgmentat4-7. However,

Complainantdoesnot explicitly statethat this “failure” is thebasisfor his Motion-for

PartialSummaryJudgment. Seeid.
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Complainant’sfailure to clearlyarticulatehis argumentor to explainthebasisfor

or supportthat argumentmakesrespondingto Complainant’sMotion for Partial

SummaryJudgmentdifficult. Nevertheless,for thefollowing reasons,Flex-N-Gate

disagreesthat Complainantis entitledto summaryjudgmenton CountI of his Complaint.

1. Flex-N-Gateis Not Requiredto Statein its Answerthe Reasonsit
DeniesAllegationsin Complainant’sComplaint.

Complainantmaybe arguingthat Flex-N-Gateis requiredin its Answerto state

thereasonswhy it deniesanyallegationsin Complainant’sComplaint. If this is

Complainant’sargument,Flex-N-Gatedisagrees.

In aBoardenforcementaction,aRespondent’sanswerofcoursemayadmit,

“deny[], orassert[] insufficient knowledgeto form a beliefof, amaterialallegationin the

complaint.” Peopley~ChampionEnv. Sery.,Inc., PCBNo. 05-199,2005Ill. ENV

LEXIS 412 (IlLPol.Control.Bd.June2, 2005);35 Ill. Admin. Code§ 103.204(d).

Accord, 735 ILCS 5/2-610. As Complainant notesin his Motion for Sanctionsfor

EvasivePleading(“Motion for Sanctions”),Section2-610of theIllinois CodeofCivil

Procedureprovidesthat“[e}very answerandsubsequentpleadingshallcontainan

explicit admissionor denialof eachallegationof thepleadingto which it relates,”and

that“[d]enials mustnot beevasive,but must fairly answerthesubstanceoftheallegation

denied.” 735 ILCS 5/2-610(a),(c). SeeMotion for Sanctionsat ¶8. Neitherthis rule,

nor Section103.204(d)oftheBoard’sregulations,however,requiresa respondentto

statethe reasonwhy it deniesan allegationin a Complaint. $~ça; 35 Ill. Admin. Code

§ 103.204(d).
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Further,theCommentsto SupremeCourt Rule 136makeclearthata party

answeringapleadingis not requiredto statethereasonwhy it deniesanallegation. Rule

136, “Denials,” addressesresponsesto pleadingssuchas answers.SeeIllinois Supreme

CourtRule 136. TheCommentsto Rule 136 statein relevantpart:

Thenew rule permitspleadingsubstantiallyas in the following
illustration:

“5. Defendantdeniestheallegationsofparagraphsofthe
complaintandeachofthem.”

Or, if someoftheallegationsofa paragraphareto be admittedandsome
denied,thepleadermay statesubstantiallyasfollows:

“5. Defendantadmits[stating factsadmitted]anddeniesthe
remainingallegationsofparagraph5 andeachof them.”

IL, Comments.

TheseCommentsdo not statethat, in additionto suchstatements,a partydenying

an allegationin a complaintmuststatethe reasonfor its denial. Further,thesemodel

denialsaresimilar to the languagethat Flex-N-Gateusedin denyingparagraphoneof

CountI of Complainant’sComplaint,quotedabove.

Further, in In reEstateof JoelF. Kirk, 611 N.E.2d537, 540 (2dDist. 1993),the

Court held that an answerthat deniedeachallegationofa Petitionto RemoveExecutor

by statingthat therespondent“[denies]any andall allegationsof wrongdoing, ill-will, or

breachofduty” wasasufficient. If this is thecase,thenFlex-N-Gate’sAnsweralso is

sufficient. -

Complainanthascitedno authoritythat arespondent,in additionto denyingan

allegationin acomplaint,muststatethe reasonfor its denial, and,if it fails to do so, is
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preventedfrom raisinganargumentlater. Further,Flex-N-Gateis awareofno such

authority. Therefore,to theextentthat this argumentis thebasisof Complainant’s

Motion for PartialSummaryJudgment,theBoardshoulddenythatMotion.

2. Exceptionsto theRCRAPermittingReguirementarenot
Affirmative Defenses.

Second,Complainantmaybe arguingthat theapplicabilityof theexemptionsto

theRCRApermitting requirementis an affirmativedefenseandthat Flex-N-Gateis “not

allowed” to raisetheseexemptionsbecauseit did not raisethemasaffirmativedefenses

in its Answer. $ç~Complainant’sResponseto Motion to Dismiss,¶13.c,6.b, 7.c

(arguingthat theseexemptionsmustbe raisedby affirmative defense).Forthereasons

statedin Flex-N-Gate’sMotion for CompleteSummaryJudgment,however,the

exemptionsto theRCRApermittingrequirementarenot “affirmative defenses.”Thus,

Flex-N-Gatedoesnot havetheburdenofproving throughanaffirmative defensethat it f~

not requiredto obtain a RCRA permit. Rather,Complainanthastheburdenofproving

by his ComplaintthatFlex-N-Gateis requiredto obtaina RCRApermit. SeeMotion for

CompleteSummaryJudgmentat 30-32.

In his Responseto Flex-N-Gate’sMotion for Complete Summary Judgment —

undera headingtitled “Complainant’sMotion for PartialSummaryJudgment”—

Complainantagainarguesthat“[t]he exemptionsfrom theRCRApermit requirement

mustberaisedby affirmativedefense.”Responseto Motion for SummaryJudgment,

¶18. In support ofthis argument, Complainant first appearsto arguethat thispositionis

necessary:
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in orderto notify thecomplainantthatrespondentintendsto rely on that
defense;in orderto list in thepleadingsthe factsrespondentintendsto
proveto establishthat theexemptionappliesto thecase;in orderto afford
complainanttheopportunityto admit or denythe factsaheadofhearing;
and, in orderto establisha frameworkbywhich therelevanceofevidence
canbe decidedduring discoveryandat hearing.

Id.

Thisargumentassumesthat theexemptionsare“affirmativedefenses.”

Complainanthasallegedthat Flex-N-GateviolatedSection21ffl of theAct and-Section

703.121(a) oftheBoard’sregulations,andComplainanthastheburdento provesuch

violations. By definition, Flex-N-Gatecanonly haveviolatedtheseprovisionsif it was

requiredto havea RCRA permitanddid not. Thus,by definition, Complainanthasthe

burdento provethatFlex-N-Gate(1) wasrequiredto havea RCRApermit, and(2) did

not.

Second,Complainantstates: “On page31 ofthemotion [for CompleteSummary

Judgment],respondentarguesthat affirmative defensesbeforethe Boardare limited to

generallegal defensessuchaslaches.”a at¶l8.a. Flex-N-Gatedoesnot knowwhat

Complainantmeansby “generallegal defenses,”andFlex-N-Gatedid not usethis termin

its Motion for CompleteSummaryJudgment.Rather,Flex-N-Gatearguedin its Motion

for CompleteSummaryJudgmentthat affirmative defensesbeforetheBoardarelimited

to argumentsthatmeetthedefinitionthat theBoardhasset for “affirmative defense,”that

is, “a responseto a claimwhich attacksthe legal right to bring an action,asopposedto

attackingthe truthofclaim.” Id. at31 (quotingPeoplev. SkokieValley AsphaltCo.,

Inc., etal, PCBNo. 96-98,2004 Ill. ENV LEXIS 585, at **l9..2o (Sept.2,2004)). Flex-

N-Gateidentifiedlachesasan exampleof suchadefense,in contrastto theexemptionsto
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theRCRApermit requirement,whichdo not “attack[] the legal right to bring an action,”

but rather,“attack[] thetruthof [Complainant’s]claim” that Flex-N-Gatewasrequiredto

havea RCRA permit. Flex-N-Gatealsoidentifiedthestatuteoflimitationsasan

“affirmative defense,”andother“affirmative defenses”havebeenrecognizedby the

Boardin othersituations.

Third, Complainantargues:

Theexemptionsfrom thepermit requirementoperatein thesamewayas
thegeneral legal defensesin that theyare ‘so what’ defenses;even if the
factsin thecomplaintaretakenastrue, thereareotherfacts,not allegedin
thecomplaint, which, if proved,would defeatthecomplaint.

Complainant’sResponseto Motion for SummaryJudgment,at¶18.b.

Flex-N-Gatestrenuouslydisagrees.Again, theBoard’stestasto whethera

responseto acomplaintconstitutesan“affirmative defense”is whethertheresponse

“attacksthe legal right to bring an action, as opposedto attacking the truth of claim.”

Peoplev. SkokieValley AsphaitCo., Inc., etal, 2004 III. ENV LEXIS 585, at **19..2o.

An exemptionto theRCRApermit requirementdoesnot “attack[] thelegal right to bring

an action”; therefore,it is not anaffirmative defense.To put it anotherway,

Complainant’sclaim is that Flex-N-Gatewasrequiredto havea permit but did not.

Whetheror notanexemptionappliesgoesto the truth of theclaimthat Flex-N-Gatewas

requiredto havea permit, not Complainant’slegal right to bring this claim.

In fbrthersupportofthis argument,Complainantstates:

For example,in this case,complainant hasalleged,andrespondenthas
nowadmitted, that respondentis conductinghazardouswastetreatment
and storageoperationswithout a RCRA permit. Respondentcould still
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win by affirmativelyallegingandprovingcompliancewith theexemption

in Section722.134.

Complainant’sResponseto Motion for SummaryJudgment,at¶18(b)(i).

Flex-N-Gaterespondsaboveto thelegal argumentsmadein thisparagraph.

Regardingthefactualassertionthat “respondenthasnow admitted,thatrespondentis

conductinghazardouswastetreatmentandstorageoperationswithouta RCRA permit,”

asdiscussedin Flex-N-Gate’sMotion to StrikeAffidavits Filedand Unsupported

StatementsMadein Supportof Complainant’sSummaryJudgmentFilings andMotion

for Admonishmentof Complainant(“Motion to StrikeandAdmonish”), theBoardmust

strikethis assertionbecauseit is unsupported.Motion to StrikeandAdmonishat 18.

The sameis trueof Complainant’sstatementin paragraph21 ofhis Responseto Motion

for SummaryJudgmentthat“respondenthasadmittedthatit is conductinghazardous

wastetreatmentandstorageoperationswithouta RCRA permit.” Ii

Fourth, Complainantnextabandonshis earlierpositionthat theexemptionsto the

RCRA permitrequirementarean affirmativedefensebecauseoftheway in which they

operate,andnowarguesthat:

If Section21(f) of theAct itselfcontainedanexemptionwithin the
operativewordsof thepermit requirement,theburdenwould be on the
complainantto pleadandprovenon-compliancewith the exemption..

In this case,however,theexemptionsarelocatedin the regulationsas
complicatedrules that standby themselves.

Responseto Motion for SummaryJudgmentat¶19(a)and(b).

That is, Complainantheretakesthepositionthat whetheror not anexemption

constitutesan affirmative defensedependson wheretheexemptionis located: if the rule

andexemptionare in thesamestatutoryor regulatorysection,theexemptionis not an
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affirmative defense;if the rule andexemptionarein differentsections,theexemption

an affirmative defense.This reasoning,in additionto abandoningComplainant’searlier

position,placesform over substance.Whendeterminingwhetheraresponseto a

complaintconstitutesan affirmativedefense,it makesno legal differencewherethe legal

basisfor the responseis located. Forexample,authority for a lachesdefenseis located

only in caselaw,not Section21 (f), andthefive-yearstatuteof limitations is locatedin

735 ILCS 5/13-205,notSection21(f), but thefact that theauthorityfor thesedefensesis

not locatedin Section21(f) doesnot makethemany less“affirmative defenses.”Again,

what matters,asthe Boardhasheld, is whetherornot the response“attacksthe legal right

to bring an action,asopposedto attackingthetruthofclaim.” ~çqplev. SkokieValley

AsphaltCo., Inc.. et al, 2004 III. ENV LEXIS 585, at**192o

As for Complainant’sargumentthat theRCRA regulationsare“complicated

rules,” andthat it would bedifficult for a complainantto allegea claimunderSection

21(1)ofthe Act or 35 Ill. Admin. Code§ 703.121(a)unlesstheexemptionsto the RCRA

permit requirementareconsideredanaffirmative defense,thetestofwhetherornota

responseconstitutesanaffirmative defenseis not how complicatedit is or how difficult it

is to allege. SeeResponseto Motion for SummaryJudgment,at¶9fl9.b., 20,20.c.

Fifth, Complainantarguesthat theexemptionsto theRCRApermit requirement

shouldbe consideredan affirmativedefense“[a]s a matterof administrativeefficiency”

soasto “reduce[] thevolumeof paperneededto defmetheissues.”a at¶20.a.Again,

however,thetestof whetherornot aresponseto a complaintconstitutesan affirmative

defenseis not whetherit would be “efficient” for it to constituteanaffirmative defenseor
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whetheror not it would savepaperif it constitutedanaffirmative defense.The test is

whetherornot the response“attacksthe legal right to bring an action,as opposedto

attackingthe truthofclaim.” Peoplev. SkokieValleyAsphaltCo.. Inc.. etal, 2004 111.

ENV LEXIS 585, at**1920.

Sixth,Complainantargues:

As amatterof public policy, peoplewho arein thebusinessof managing
hazardouswasteneedto eithergeta RCRApermit,or elsemakea
consciousdecisionto operatepursuantto an exception,andcollectand
maintainthedocumentationneededto establishthat theyqualify for the
exception. If a complaintis filed againstthem,theyshouldbe expectedto
havea simpleansweras to which exceptionapplies,andthe required
documentationalreadyprepared,so thatpleadingthe exceptionshould
imposeno burdenon themwhatsoever.

Complainant’sResponseto Motion for SummaryJudgment,at¶20.b.

Whetheror not Complainant’srecord-keepingsuggestionmakessense“[a]s a

matterofpublic policy,” however,just asthetestofwhetheror not a responseto a

complaintconstitutesan “affirmative defense”doesnot hingeon how complicatedit is

for a complainantto draft his compliant(seediscussionabove),whetheror notaresponse

constitutesan “affirmativedefense”doesnot hingeon how“simple” it allegedlywould

be for a respondentto act if theresponseis consideredan “affirmative defense.”The

issueisnot easeofpleadingbut burdenofproof A complainanthastheburdenof

proving his case,andthat burdendoesnot shift to therespondentbecausethe statutoryor

regulatoryschemeat issueis complicated,orbecauseit allegedlywould be “easier” for

the respondentto shouldertheburdenofproof

Seventh,Complainantarguesthat Flex-N-Gate“is suggestinga systemthatwould

encouragepeoplemanaginghazardouswasteto takea ‘we probablyqualify for some
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exceptionor another,so let’s hopewe don’t getcaught,but if wedo, let’s go to the

hearing,andthenarguethat we qualify for an exemption’attitude.” Complainant’s

Responseto Motion for SummaryJudgment,at¶20.b.i. Flex-N-Gatedoesnot

understandhowthefact that theexemptionsto theRCRApermitrequirementarenot

affirmative defensescould leadto acavalierattitudeaboutcompliancewith RCRA

requirements.

Eighth, ComplainantstatesthatFlex-N-Gate“has clearly takenthis approachin

thiscase.” Id. at¶20.6.ii. As notedin Flex-N-Gate’sMotion to Strike andfor

Admonishmentat¶13,however,Complainant’sonly attemptto supportthisconclusion

a repetitionof this sentencein paragraph15 ofComplainant’sAffidavit in Supportof

Responsesto Motions for SummaryJudgment— is deficientbecauseit constitutesan

“opinion andconclusion,”not a “fact[] admissiblein evidence.”

Complainantattemptsto supportthis conclusionby arguing:

If Flex-N-Gatehadconsciouslydecidedbeforetheincidentthat theplating
room floor waspartofa “wastewatertreatmentunit” so it did not haveto
follow thecontingencyplanon theplating room floor, it would have
includedthis in thecontingencyplanandprovidedemployeetraining to
thateffect.

Responseto Motion for SummaryJudgment,at ¶20.b.ii.

Again, however,this argumentis anattemptby Complainantto supporthis

positionthat the fact that theexemptionsto theRCRApermit requirementarenot

affirmative defensessomehowpromotesa cavalierattitudetowardRCRAcompliance.

Flex-N-Gatedoesnot understandhowthis allegedlyis thecase.Further,Complainant

doesnot cite anyaffidavit orotherauthority in supportofthis sentence,and
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Complainant’sAffidavit in Supportof Responsesto Motions for SummaryJudgment

doesnot containany statementsin supportof this statement,muchlessexplainhow

Complainantwould have“personalknowledge”or be in aposition to “testi&

competently”regardingwhat “Flex-N-Gate.. . consciouslydecidedbeforethe incident”

regarding“the plating roomfloor.” Thus, asstatedin Flex-N-Gate’sMotion to Strike

andAdmonish,theBoardmuststrike this sentenceof Complainant’sResponseto Motion

for SummaryJudgment.$~Motion to StrikeandAdmonishat ¶18.

In afurtherattemptto supporthis positionthat the fact that exemptionsto the

RCRA permit requirementarenot affirmative defensessomehowpromotesa cavalier

attitudetowardRCRAcompliance,Complainantargues:

Moreover,counselwould havefiled amotionto dismissfocusedon the
wastewatertreatmentunit argument,insteadofthemultiple exemptions
arguedin thatmotion. Counselis clearlymaking after-the-factexcuses,
andhasdecidedthat thewastewatertreatmentunit is thebestoftheearlier
excuses.

Responseto Motion for SummaryJudgment,at¶20.b.ii.

Flex-N-Gatedoesnotunderstandthis argumenteither. As to Complainant’s

assertionthat “[c]ounsel is clearlymaking after-the-factexcuses,”assumingthat by

“after-the-fact”Complainantmeansafterthe incident,again,Complainanthascited no

supportfor his characterizationofFlex-N-Gate’sactionsbeforethe incident,nor hashe

demonstratedthathe has“personalknowledge”of or theability to “testify competently”

regardingFlex-N-Gate’sactions. SeeMotion to StrikeandAdmonishat¶18.

Further,Flex-N-Gate’sMotion to Dismisswassolely“focusedon thewastewater

treatmentunit argument.” As to CountI of Complainant’sComplaint,which is the only
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countat issuefor purposesof this discussion,Flex-N-Gate’sMotion to Dismisscited

Qiily 35 Ill. Admin. Code§ 703.123(e)(whichcontainsthe“wastewatertreatmentunit”

and“elementaryneutralizationunit” exemptions),andonly arguedthat thewastewater

treatmentunit exemptionapplied. ~ Motion to Dismissat¶1J14-33. Flex-N-Gatedid

not raiseany otherexemptionto theRCRA permit requirement,muchless“multiple

exemptions.”

Thus, evenif it wererelevantto thequestionofwhetherornot anexemptionto

theRCRApermit requirementis an “affirmative defense”(which, asdiscussedabove,it

is not), thereis no evidencethat Flex-N-Gateis “making. . . excuses,”thatFlex-N-Gate

is making “after-the-fact[exemptionarguments]”(orasComplainantcharacterizesthem,

“excuses”),or that Flex-N-Gate“has decidedthat thewastewatertreatmentunit is the

bestoftheearlier[exemptionarguments].” Flex-N-Gatedid not makeany“earlier

[exemptionarguments].” Rather,Flex-N-Gatehasconsistentlymaintainedthesame

positionthroughoutthis litigation: thatFlex-N-Gateis not requiredto havea RCRA

permit for thewastemanagedin its wastewatertreatmentunit becauseoftheoperationof

thewastewatertreatmentunit exemption.

Ninth, Complainantstates:

Respondentis arguingthat, in RCRA enforcementcasesin general,the
complainantshouldbe requiredto takethecaseto hearingwithout
knowing whichpermit exemptionsarebeingraised,andthat respondent
shouldbe allowedto combthroughthe rule bookson closingargumentin
searchofadditionalexemptions,without affording complainantthe
opportunityto presentevidencethat theexemptiondoesnot apply.

Responseto Motion for SummaryJudgment,at ¶20.d.
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With all duerespect,this argumentignorestheBoard’sdiscoveryprocedures,

whichComplainanthasutilized in thiscase. InterrogatoryNo. 3 ofComplainant’s

Interrogatoriesasks:

By whichprovisionshasrespondent,prior to August5, 2004,claimed
exemptionfrom theRCRA permit requirementfor theGuardianWest
facility?

Complainant’sInterrogatories,a copyofwhich is attachedheretoasExhibit C, at

InterrogatoryNo. 3.

Flex-N-Gaterespondedto this Interrogatory,identifying eachhazardous

wastestreamthatthefacility produces,theRCRAclassificationfor eachwastestream,and

theexemptionfrom theRCRA permit requirementonwhich Flex-N-Gatereliesto

concludethat it is not requiredto obtainaRCRApermit for its managementofsuch

wastestream,either35 Ill. Admin. Code§ 703.123(a)or 35 Ill. Admin. Code§

703.123(e).Exhibit B, answerto InterrogatoryNo. 3. Thus, Complainantis not

“requiredto takethecaseto hearingwithout knowing which permit exemptions”applyto

thefacility, andFlex-N-Gateneverhasarguedotherwise. Further,if Flex-N-Gateraised

a newexemption“on closingargument”at hearing“without affording complainantthe

opportunityto presentevidencethat theexemptiondoesnot apply,”Complainantclearly

would havegroundsfor amotion to excludesuchargumentby Flex-N-Gateonthe

groundsthat Flex-N-Gatehadfailed to complywith Section101.616(h)oftheBoard’s

proceduralrules,whichrequirespartiesto updatetheirresponsesto discoveryrequests.

Thus,Flex-N-Gatedoesnotunderstandhowthe fact thatexemptionsto theRCRA permit
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requirementarenot affirmativedefensescanbetranslatedinto prejudiceto Complainant

athearing.

Tenth,Flex-N-Gatesubmitsthat Complainantis thepartyadvancinganuntenable

legalposition. Again, Complainant’spositionis asfollows:

Complainant’sburdenis to showthatrespondentfalls within thegeneral
rule [requiringaRCRApermit]. If respondentwishesto showthatthis
facility falls within an exclusion,respondentneedsto raisethat exclusion
by wayof affirmative defense,andto introduceevidenceasto the
applicabilityoftheexclusion. (35 Ill. Adm. Code103.205(d)).

Complainant’sResponseto Motion to Dismiss,¶3.c.

If it is truethatComplainant’sonly “burdenis to showthatrespondentfalls

within thegeneralrule” requiringa RCRA permit, thenComplainanthasa valid causeof

actionagainsteveryfacility in theStateofIllinois that generateshazardouswaste,

regardlessofthecircumstances,with everyfacility havingtheburdenofprovingthat the

RCRApermit requirementdoesnot apply to it. The factthat a partymanageshazardous

wastecannotalonebe asufficient basis for a causeof actionagainstthat party;otherwise,

personswho for somereasonareopposedto industrycouldjust obtain a copyofthe list

of entitiesin Illinois with generatoridentificationnumbersindicating that theyship

hazardouswasteoff-site for treatment,storageor disposal,and, in goodfaith, file a

complaintagainsteachof thesecompaniesto forcethemto spendmoneydefending

themselves.Managinghazardouswasteis not againstthe law. What is againstthe law is

managinghazardouswastewithoutapermit whenapermit is required. Thus, theburden

ofa complainantis, andmustbe, to establishthat apermit wasrequired.
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3. Evenif theRCRA PermittingExemptionswereAffirmative
Defenses,TheProperCourseWould Be to Allow Flex-N-Gateto
Amendits Answerto AssertThoseDefenses.

As discussedabove,theRCRApermittingexemptionsarenot affirmative

defenses.If for somereasontheBoarddisagreed,however,andfoundthat these

exemptionsdid constituteaffirmative defenses,andthereforethattheBoardcouldnot

grantsunm~aryjudgmentto Flex-N-Gateon Count I of Complainant’sComplaint,this

would be adecisionoffirst impression,asthe Boardhasneverbeforeissuedsucha

holding. In this circumstance,the propercoursewould be not to hold that Flex-N-Gate

hadwaivedits right to asserttheseexemptionsandon thatbasisgrantComplainant

summaryjudgment,but to grantFlex-N-Gateleaveamendits Answerto assertthese

exemptions. SeePeoplev. PetcoPetroleumCorp., PCBNo. 05-66,2005 Ill. ENV

LEXIS 384, at**7..9 (Il1.Pol.Control.Bd.May 19, 2005) (holdingthat in ruling on a

motion for leaveto amenda pleading,“ theBoardlooks to Section2-616 of theCodeof

Civil Procedurefor guidance”);735 ILCS 5/2-616(a)(stating, in relevantpart, that“[a]t

any time beforefmaljudgmentamendmentsmaybe allowedonjust andreasonable

terms, . . . addingnewcausesofaction or defenses,andin anymatter,eitherofform or

substance,in any.. . pleading... which mayenable.. . thedefendantto makeadefense

or asserta crossclaim.”)

B. Complainant’s“Affidavit” is Deficient,andDoesNot Establishthat
Complainantis Entitled to SummaryJudgment.

As discussedabove,Flex-N-Gateis not barredfrom arguingthat it is exemptfrom

theRCRApermit requirement.Furthermore,evenif it was,theallegedfactualbasisfor

Complainant’sMotion for PartialSummaryJudgment— Complainant’s“Affidavit” (~c

20



Complainant’sMotion for PartialSummaryJudgmentat¶2) — is deficientanddoesnot

establishthat Complainantis entitled to summaryjudgment.

As discussedin Flex-N-Gate’sMotion to StrikeandAdmonish,Complainant’s

“Affidavit” doesnotcomply with Illinois SupremeCourt Rule 191, because(1) it states

legalconclusionsand“opinionsandconclusions”ratherthan“facts admissiblein

evidence,”(2) it fails to attachswornor certifiedcopiesof documentson which

Complainantreliesfor informationset forth in theAffidavit, and(3) it doesnotestablish

that Complainanthas“personalknowledge”of thestatementsmadeor that Complainant,

“if swornasa witness,cantestify competentlythereto.” Motion to StrikeandAdmonish

at 4-8. Therefore, for the reasonsstatedin Flex-N-Gate’s Motion to Strike and

Admonish,the Boardmuststrike this “Affidavit.”

Further,asdiscussedin Flex-N-Gate’sMotion to StrikeandAdmonish,the

“admission”which Complainantreferencesin paragraphthreeof his Motion for Partial

SummaryJudgmentis irrelevant.$~ith at 5-7.

Thus, as the Board must strike Complainant’s “Affidavit,” and Complainant has

providedno otherfactualsupportfor his Motion for PartialSummaryJudgment,the

Boardfor this reasonalsomustdenyComplainant’sMotion for PartialSummary

Judgment.

III. CONCLUSION

As notedabove,theBoardhasheldthatwhenany motion is filed with it, “[t]he

burdenis uponthemovantto clearlystatethereasonsfor andthegroundsuponwhicha

motion is made,[and] to timely file andadequatelysupporta motion directedto the
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Board.” GooseLakeAss’n, 1991 111. ENV LEXIS 432,at **1..2. Here, Complainant

arguesthat it is entitled to summaryjudgmentbecauseFlex-N-Gate“is not allowedto

introduceevidenceshowingcompliancewith” the90-dayaccumulationprovisionsof

RCRA. However:

(1) Complainant cites no statute, rule, or caselawthat allegedlydisallows
Flex-N-Gate’sargument;

(2) Complainantdoesnot evenidentify the legalprinciple thatallegedly
disallowsFlex-N-Gate’sargument;

(3) Flex-N-Gate’sAnsweris not requiredto statethe reasonwhy it denies
allegationsin Complainant’sComplaint;

(4) theexemptionsto theRCRA permittingrequirementarenot affirmative
defenses;and,

(5) Complainant’s“Affidavit” is deficientanddoesnotestablishthat he is
entitledto summaryjudgment.

Thus, it is abundantlyclearthat Complainanthasfailed to “clearly statethereasonsfor

and thegrounds upon which [his] motion is made,”andthat Complainanthasfailed to

“adequatelysupport [his] motion.”

WHEREFORE,for the reasonsstatedabove,Respondent,FLEX-N-GATE

CORPORATION,respectifillypraysthat theIllinois Pollution Control Boarddeny
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Complainant’sMotion for Partial SummaryJudgmentandawardFLEX-N-GATE

CORPORATIONsuchotherreliefastheIllinois PollutionControlBoarddeemsj’~s-t•.

Dated: July 8, 2005

ThomasG. Safley
HODGE DWYER ZEMAN
3150RolandAvenue
PostOffice Box 5776
Springfield,Illinois 62705-5776
(217)523-4900

Respectfullysubmitted,

FLEX-N-GATE CORPORATION

By

OwST:Oo3fFil/Responseto Motion for Partial SummaryJudgmentasto Count I

Respondent,

One
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BEFORETHE ILLINOIS POLLUTION CONTROL BOARD
CHAMPAIGN COUNTY, ILLINOIS

MORTON F. DOROTHY, )
)

Comphinant, )
)

v. ) PCB 05-49
)

FLEX-N-GATE CORPORATION, )
anIllinois corporation, )

)
Respondent. )

AFFIDAVIT OF JAMES DODSON

JamesDodson,being first duly sworn, deposesandstatesunderoath,and if sworn

as a witness,would testi&, as follows:

1. 1 have personalknowledgeof the matters setforth in this affidavit.

2. I am employedasCorporateEnviromnentalDirectorfor Flex-N-Gate

Corporation (“Flex-N-Gate”).

3. Theelectroplatingline at thefacility at issuein this matter(“Facility”), as

describedon pagethreeofFlex-N-Gate’sMotion for SummaryJudgmentasto All

Countsof Complainant’sComplaint’(“Motion for CompleteSummaryJudgment”),isa

standarddesignfor plating operations.

4. The tableset forth atpagesfour andfive ofFlex-N-Gate’sMotion for

CompleteSummaryJudgmentaccuratelydescribesthepiecesof equipmentinvolved in

treating wastewaterat the Facility asofAugust 2004, the material out ofwhich such

equipment is/wasconstructed, andthepurposeofeachpieceofequipment,in theorder

thatwastewaterenterseachpieceof equipment.

EXHIBIT A



5. Thesludgedryerreferencedin that tablewasremovedfrom theFacility in

March2005.

6. All ofthis equipment(hereinafter“WastewaterTreatmentEquipment”) is

locatedon-site,within the boundariesof theFacility.

7. The diagramattachedto Flex-N-Gate’sMotion for CompleteSummary

JudgmentasExhibit D roughlyillustratesthe layoutofthewastewatertreatmentsystem.

8. Following treatmentin theWastewaterTreatmentEquipment,liquids are

dischargedto a Publicly OwnedTreatmentWorksC’POTW”) operatedby theCitiesof

ChampaignandUrbana,Illinois (“UCSD”).

9. Followingdewatering,sludgeis placedinto a satelliteaccumulation

containerin preparationfor placementinto 90-dayaccumulationcontainers,where it is

accumulatedbeforeit is shippedoff-site for recycling.

10. ThedocumentattachedtoFlex-N-Gate’sMotion forCompleteSummary

JudgmentasExhibit E is a true andaccuratecopyofamanifestby which Flex-N-Gate

hashad suchsludgetransportedoff-site recycling.

II. While the wastewatei~treatmentsludgeis locatedinsidetheequipmentthat

is usedto treatthe Facility’s wastewater,Flex-N-Gateconsidersthe sludgetobe exempt

from RCRA pursuantto 35111. Admin. Code§ 703.123(e).

12. Pursuantto 35111.Admin. Code§~703.123(a)and722.134(a),Flex-N-

Gateaccumulateseachhazardouswastestreamidentified in thetablesetforthon page9

ofFlex-N-Gate’sMotion for CompleteSummaryJudgmenton-sitein containersbefore

shippingthewasteoff-site for treatment,storageor disposal.
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13. ThewastewaterthattheFacility dischargesto theUCSD includes

wastewaterfrom thePlatingRoomfloor.

14. Flex-N-Gatedischargesto theUCSD pursuantto anauthorizationthat

UCSD issuedto Flex-N-Gate,acopyofwhichauthorizationisattachedto Flex-N-Gate’s

Motion for CompleteSummaryJudgmentasExhibit I.

15. Thesludgethat theFacility’sWastewatcrTreatmentEquipmentgenerates

is a hazardouswasteasdefinedin 35 111. Adm. Code§ 721.103.

16. TheFacility’s wastewatertreatmentsludge“hasnot beenexcludedfrom

the lists in SubpartD ofthis Partunder35111.Adm.Code720.120and720.122.”

17. This Facility’s WastewaterTreatmentEquipment:

(a) is stationary;

(b) is “designedto containan accumulationofhazardouswaste,”i.e.,

theF006sludgethat thetreatmentofthewastewatercreates;

(c) is “constructedprimarilyofnonearthenmaterials(e.g.,wood,
concrete,steel,plastic),” in this case,FiberglassReinforcedPlastic
andsteel;and,

(d) these“noneart~enmaterials. . . providestructuralsupport.”

18. Whenwastewatertreatmentsludgeis initially generatedat theFacility, it

is locatedinsidetheFacility WastewaterTreatmentEquipment.

19. Theonly equipmentat the Facility to which “includespH adjustment,

reductionofhexavalentchromium. . , andprecipitationofa nickel andchromium

hydroxidesludge”is the Facility’s WWTU.

20. By the terms“sludgedryingunit”/”unit[] for drying. . . hazardouswaste

sludge,”Complainantis referringto theSludgeDryerthatwaspartof theFacility’s
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WWTU prior to March2005,and/ortheFilter Press,which are/wereusedto dewater

sludgeproducedin the WWTU; this is theonly equipmentat theFacility usedto dry

“sludge.”

21. By the terms“sludgestorageunit”/”unit for.. . storinghazardouswaste

sludge,”Complainantisreferringto the tankusedto storesludgebeforedewatering

and/orthesatelliteaccumulationcontainerinto which sludgeisplacedafterdewatering.

22. TheFacility hasaRCRAcontingencyplan.

23. Flex-N-Gatepreparedthis contingencyplanbecauseit managessomeof

thehazardouswastegeneratedat the Facility pursuantto the accumulationprovisionof

35 Ill. Admin. Code§ 722.134(a).

Under penalties as provided by law pursuant to Section 1-
109 of the Code of Civil Procedure, the undersigned
certifies that the statements set forth in this instrument
are true and correct, except as to matters therein stated
to be on information and belief and as to such matters the
undersigned certifies as aforesaid that he verily believes
the same to be true.

FURTHER.AFFIANT SAYETH NOT.

JamesDodson

Subscribedandswornto before

________,2005. f ~_______ 1 NotaryPubIjç5tateofjr~jp.oj1 ~
Not Putlic Commission Exp~O7/il!2O!~J

U1.~JVLt1J~ WJLVt

GW5T;003/Fil/Aflidavit of James Dodson —Complete MSJ
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

MORTONF. DOROTHY, )
)

Complainant, )
)

v. ) PCBNo. 05-49
) (Enforcement)

FLEX-N-GATE CORPORATION, )
an Illinois corporation,

)
Respondent. )

FLEX-N-GATE CORPORATION’S

ANSWERSTO COMPLAINANT’S INTERROGATORIES

NOW COMESRespondent,FLEX-N-GATE CORPORATION(“Flex-N.Gate”),

by andthroughits attorneys,HODGEDWYER ZEMAN, pursuantto 35 Ill. Admin.

Code§ 101.620,andfor its Answersto Complainant’sJnterrogatories,statesas follows:

1. List anywitnessesrespondentintendsto call athearing,includingname,

address,phonenumber,andwhetherthewitnessis to testif~’as anexpertwitness.

ANSWER: Flex-N-Gatehasnot yet determinedwhat witnesses,if any, it
intendsto call athearing.Flex-N-Gatewill supplementits responseto this Interrogatory
pursuantto 35111.Admin. Code § 101.616(h)atsuchtime that it makessuch
determination.

2. List anydocumentaryor physicalevidencerespondentintendsto

introduceathearing.

ANSWER: Flex-N-Gatehasnotyet determinedwhatdocumentaryorphysical
evidence,if any, it intendsto introduceathearing.Flex-N-Gatewill supplementits
responseto thisInterrogatorypursuantto 35111. Admin. Code § 101.616(h)atsuchtime
that it makessuchdetermination.

3. By whichprovisionshasrespondent,prior to August5, 2004,claimed

exemptionfrom theRCRApermitrequirementfor the GuardianWestfacility?

ANSWEL First, the GuardianWestfacility whichis the subjectofthis action
(“Facility”) has “claimedexemptionfrom theRCRApermitrequirement”for any



materialcontainedin theFacility’s wastewatertreatmentunit pursuantto the“wastewater
treatmentunit exemption”containedin 35 Ill. Admin. Code703.123(e).

Second,theFacility has“claimed exemptionfrom theRCRApermit requirement”
forcertainotherwastestreamswhichit sendsoff-site for treatment,storageor disposal
pursuantto 35 Ill. Admin. Code703.123(a).Thosewastestreamsare.

Wastestream(Flex-N-Gate
Description) RCRA Classification

flush solvent D001 for flammability.

wastewatertreatmentsludge F006is a listedwaste
chromicacid D007 for chromium,1)002for corrosive,1)008for

lead
paint

DOOl for flammability
chrom.solidslike concrete
with chromicacid 1)007for chromium
solventrags

DOOl for flammability

bariumsludge
1)002for corrosive,1)007for chromium,D005 for
barium,D008 for lead

DOOl for flammability
aerosols

chromerags D007 for chromium

Tanks#1, #3, #4
1)002for corrosive,D007for chromium

chrom.contaminatedsolids-
PPE D002 for corrosive,1)007for chromium

4. Hasrespondenthadanylaboratoryanalysesperformedon the liquid,

sludgeor debrisundertheplating line? Providethe resultsof suchanalyses.

ANSWER: Flex-N-Gatehasnothadanylaboratoryanalysisperformedonany
materiallocated“undertheplatingline.”

5. Hasrespondenthadanylaboratoryanalysesperformedon theinfluent into

what respondentrefersto asthe“wastewatertreatmentunit” receiving“wastewater”from

theplatingarea?Providetheresultsofsuchanalyses.
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BEFORETHE ILLINOIS POLLUTION CONTROL BOARD
CHAMPAK3N COUNTY. ILLINOIS

MORTON F. DOROTHY,

Complainant,

vs. ) No. PCB 05-049

FLEX-N-GATE CORPORATION,
an Illinois Corporation.

Respondent.

INTERROGATOR1ES

Complainant Morton F. Dorothy requests that respondent Flex-N-Gate
Corporation respond to the following interrogatories within 30 days after the date of this
request:

1. List any witnesses respondent intends to call at hearing, including name,
address, phone number, and whether the witness is to testify as an expert
witness.

2. List any documentary or physical evidence respondent intends to introduce at
hearing.

3. By which provisions has respondent, prior to August 5, 2004, claimed exemption
from the RCRA permit requirement for the Guardian West facility?

4. Has respondent had any laboratory analyses performed on the liquid, sludge or
debris under the plating line? Provide the results of such analyses.

5. Has respondent had any laboratory analyses performed on the influent into what
respondent refers to as the “wastewater treatment unit” receiving “wastewater”
from the plating area? Provide the results of such analyses.

6. By what name does respondent wish to refer to the area under the plating tanks?

7. By what name does respondent wish to call the accumulated liquid in the sump
area under the plating tanks?

8. By what name does the respondent wish to call the series of events that
occurred during third shift on August 4 - 5, 2004 on respondent’s plating line,
which events are the subject of this enforcement action?
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